(- e 10~

TUKETICI HUKUKU

SEMPOZYUMU

KIRIKKALE]
5-6 MART 2024

BILDiIRi OZETLERI KiTABI




x TURKIYE
YUZYILI

iil‘(E'ricil HUII(HH“ N

BILDIRI OZETLERI KITABI

Editorler

Dog. Dr. Yasemin Durak
Dog¢. Dr. H. Gokg¢e Zabunoglu

ISBN: 978-975-8626-24-3

Kirikkale - 2024


Gökçe

Gökçe
ISBN: 978-975-8626-24-3


T.C. Kirikkale Universitesi Hukuk Fakiiltesi

Tiiketici Hukuku Sempozyumu Bildiri Ozetleri Kitabi

©Kirikkale Universitesi, 2024

ISBN 978-975-8626-24-3

Yayim tarihi 15 Mart 2024

Editorler Dog. Dr. Yasemin Durak
Dog. Dr. H. Gokge Zabunoglu

Eserde yayimlanan bildiri metinlerinde ileri siiriilen goriislerin bilimsel ve hu-
kuksal sorumlulugu bildiri sahiplerine aittir. Kaynak gosterilmeden alint: ya-
pilamaz.

Kitapta yer alan bildiri 6zetlerinin tamami kér hakem kuralina uygun olarak
hakem denetiminden gegerek kabul edilmistir.

KUTUPHANE BILGI KARTI

1. Basim, Elektronik Kitap (Cevrim i¢i / Web tabanli) 160*240 mm
ISBN: 978-975-8626-20-5

1. Sempozyum 2. Tiiketici Hukuku 3. Bildiri Ozetleri

Yayimlanma adresi: https://hukuk kku.edu.tr


Gökçe
24-3


icindekiler

BIiRINCi GON
BiRINCi OTURUM

Devre Tatil ve Devre Miilk Sozlesmeleri---------------cnmmmmmmmmmm 13
Time Share And Time Share Ownership Contracts

Prof. Dr. Sebnem Akipek Ocal

Taginir Satiglarinda Ayiptan Sorumluluk --------------ommm 17
Liability for Defects in Movable Sales

Prof. Dr. Hayrunnisa Ozdemir

iKiNCi OTURUM

Tiiketicinin Korunmasi1 Hakkindaki Kanun'un Pargali Yapist ---------------------- 22
The Fragmented Structure of the Consumer Protection Code
Prof. Dr. Cigdem Kirca
Tiiketici Hukukunda Haksiz Ticari Uygulama Kavrami ve Sozlesmeye Aykirilik
Halleri Ile TligKisi-----=--=========m s m oo 26
The Concept of Unfair Commercial Practice in Consumer Law and Its Relation with
Breach of Contract

Dog. Dr. Betiil Ozlitk
6502 Say1li Tiiketicinin Korunmasi Hakkinda Kanun m. 80 Kapsaminda Piramit
Sattglar - - 30
Pyramid Selling According to the Consumer Protection Law no: 6502 art. 80

Dr. Ogr. Uyesi Mehmet Dogar

UCUNCU OTURUM

Tiiketicinin Kisisel Verilerinin Korunmasi ----------=--=ccoommmmmmmmm o 35
Protection Of Consumer’s Personal Data

Dog. Dr. Emel Badur
Sigorta Hukuku Ozelinde Asliye Ticaret ve Tiiketici Mahkemesinin Gérev
Dagilimina {ligkin Yargitay Kararlarina Elegtirel Bir Bakig------------------------- 39
A Critical Outlook at the Supreme Court Decisions on the Distribution of Duties of
the Commercial and Consumer Court of First Instance, in the Field of Insurance
Law

Dr. Ogr. Uyesi Ayse Cakir


Gökçe


DORDUNCU OTURUM

Hizmet Saglayicilarin Yetkili Servis Hizmetlerinde Kara Liste Uygulamasi Uzerine
Diliglnceler —------ oo oo 46
Thouhgts Regarding Blacklist Enforcement of Service Providers in Authorized
Service Services

Dr. Ogr. Uyesi Giiray Tiirker
Yargitay Kararlari Isiginda Piramit Satis ve Network Satis Arasindaki Farklar ----- 52
Differences Between Pyramid Sales and Network Sales in the Scope of Judicial
Decisions

Dr. Ogr. Uyesi Tuggem Seger

Otomotiv Sektoriinde Ayip Nedeniyle Tiiketicinin Ugradigi Deger Kaybinin
TaZMiN -~ == - = oo oo 56
Compensation for Loss of Value Suffered by the Consumer in the Automotive Sector

Av. Arb. Sule Karakaya

iKiNCi GON
BiRINCi OTURUM

Is Yeri Diginda Kurulan Sézlesmelerde Tiiketicinin Korunmasi-------------------- 63
Consumer Protection in Contracts Established Outside the Business Premises

Dog. Dr. Turan Sahin
6502 Sayili Tiiketicinin Korunmas1 Hakkindaki Kanun Kapsaminda Diizenlenen
Paket Tur Sozlesmeleri Ile Ilgili Tartismali Hususlar -----------==-==--=----oooo-- 69
Discussions Regarding to Package Travel Contracts Regulated under the Law No.
6502 on Consumer Protection

Dog. Dr. Seda Gayretli Aydin
Yeniden Satig SOzle§mesi ---- - 75
Resale Contract

Dr. Ogr. Uyesi Reyhan Tuhan Boz
Tagit Finansmaninda Bagl Kredi-------------------moommm o 81
Tied Loan Agreement in Vehicle Finance

Ars. Gor. Ugur Dogru


Gökçe

Gökçe
Dr. Öğr. Üyesi Tuğçem Seçer

Gökçe


iKiNCi OTURUM

Degisim SOzlesmesi -~ m o 86
Exchange Contracts

Dog. Dr. Yasemin Durak
Tiiketici Mevzuatinda Yapilan Degisiklikler Cercevesinde Mesafeli Sozlesmelerde
Arac1 Hizmet Saglayicinin Tiiketiciye Kars1 Sorumlulugu ------------------------- 90
The Liability of the Intermediary Service Provider to the Consumer in Distance
Contracts within the Framework of the Amendments Made in the Consumer
Legislation

Dr. Ogr. Uyesi Esen Kabag Tezcan
Kredi Sozlesmesiyle Baglantili Sigorta Sozlesmesinin Tiiketicinin Korunmasi
Baglaminda Degerlendirilmesi -------------mmmm 96
Evaluation of the Insurance Contract Related to the Loan Contract in the Context of
Consumer Protection
Dr. Ayse Nur Merve Yazici
Ticari Temerriit Faizine Dair Hiikiimlerin Tiiketici Islemlerinde Uygulanabilirligi
Uzerine Degerlendirmeler --------------mmmmm oo 100
Evaluations on Applicability of Provisions about Interest for Commercial Default in
Consumer Transactions

Ars. Gor. Yusuf Berat Bas

UCUNCU OTURUM

Mesafeli S6zlesmeler Yonetmeliginde Tiiketicinin Cayma Hakk: Konusunda Yapilan
Degisikliklerin Degerlendirilmesi -------------=====-mmmmmmmo oo 107
Evaluation of the Amendments Made in the Regulation on Distance Contracts
Regarding the Consumer's Right of Withdrawal

Dr. Ogretim Uyesi Elif Ayan Durhan
Avukatlik Sozlesmelerinin Tiiketici Islemi Olarak Degerlendirilmesi ~ Sorunu -114
The Problem of Evaluating Attorney Contracts as Consumer Transactions

Dr. Ogretim Uyesi Seda Kara Kiligarslan
Gemi Seyahat Sozlesmelerinin Geregi Gibi ifa Edilmemesine Dair Alman Yarg:
Kararlarinin Incelenmesi---------=-=ommmm oo 118
Examination Of German Judicial Decisions On Non-Performance Of Voyage
Contracts

Ars. Gor. Beyza Giil Can
Tiiketici Mahkemelerinin Gérev Alanina Giren Sigorta Sozlesmelerinden Dogan
Uyusmazhiklar ------------oomoom oo oo 124
Disputes Arising from Insurance Contracts within the Jurisdiction of
Consumer Courts

Ars. Gor. Esra Delice Tekin


Gökçe

Gökçe
Dr. 

Gökçe
Can

Gökçe


DORDUNCU OTURUM

Zirai Amagla Gergeklestirilen Hukuki Islemlerin Tiiketici Islemleri
Bakimindan Degerlendirilmesi ---------------=-ocommommmm 131
Evaluation of Legal Transactions for Agricultural Purposes in Terms of
Consumer Transactions

Dr. Ogr. Uyesi Hiiseyin Kagan Zengin
Yabancilik Unsuru Iceren Egya Tasima Sozlesmelerinin Milletlerarasi Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun m. 26/4 Cergevesinde Tiiketici
Sozlesmesine Uygulanacak Hukuka Dair Hitkiimlerin Kapsami Diginda
Birakilmis Olmasi Uzerine Bir Degerlendirme ---------------------oeeeevv 137
A Critique of Exclusion of Contracts of Carriage of Goods From the Scope of
the Law Applicable to Consumer Contracts in Terms of Art. 26/4 of Turkish
Private International and Civil Procedure Law Act

Dr. Ozlem Burdurlu Ahlat
Eczaci Ile Eczacidan Ilag Ya Da Ilag Disi Uriin Edinen Kisi Arasindaki
Mliskinin Tiiketicinin Korunmasi Hakkinda Kanun Kapsaminda
Degerlendirilmesi-----------=--o--omomm oo 143
Evaluation of the Relationship Between the Pharmacist and the Person Who
Obtains Medicines or Non-Drug Products from the Pharmacist within the
Scope of the Law on Consumer Protection

Ars. Gor. Oguzhan Ertekin
Tiiketici Hakem Heyeti Kararlarinin Parasal Sinirlar A¢isindan
Degerlendirilmesi--------------o--omommo o 148
Evaluation of Consumer Arbitration Committee Decisions in Terms of
Monetary Limits

Ars. Gor. Burcu Cavus Eryendi


Gökçe

Gökçe
e

Gökçe


TUKETiICi HUKUKU SEMPOZYUMU
4-5 MART 2024, Kirikkale, Tiirkiye

Diizenleme Kurulu

Prof. Dr. Mustafa Avci, Kirikkale Universitesi Hukuk Fakiiltesi

Dog. Dr. Yasemin Durak, Kirikkale Universitesi Hukuk Fakiiltesi

Dog. Dr. H. Gokge Zabunoglu, Kirikkale Universitesi Hukuk Fakiiltesi
Dog. Dr. Nurdan Orbay Ortag, Kirikkale Universitesi Hukuk Fakiiltesi
Seyfettin Cetin, Kirikkale Ticaret Il Miidiirii

Bilim Kurulu

Prof. Dr. Koksal Kocaaga

Prof. Dr. Kiirsat Nuri Turanboy
Prof. Dr. Ozan Can

Prof. Dr. Zarife Senocak

Dog. Dr. Abdurrahman Savas

Dog. Dr. Betiil Ozliik

Dog. Dr. Emel Badur

Dog. Dr. Sinan Sami Akkurt

Dr. Ogr. Uyesi Reyhan Tuhan Boz
Dr. Ogr. Uyesi Seda Kara Kiligarslan


Gökçe

Gökçe

Gökçe
TÜKETİCİ HUKUKU SEMPOZYUMU


SEMPOZYUM PROGRAMI

Birinci Glin

ACILIS KONUSMALARI
09.30-10.00
e Dog. Dr. Yasemin Durak (Kirikkale Universitesi) / Sempozyum Diizen-
leme Kurulu Uyesi
e  Prof. Dr. Sebnem Akipek (TED Universitesi)
e Prof. Dr. Cigdem Kirca (TOBB Ekonomi ve Teknoloji Universitesi)

1. OTURUM
10.00-10.45

Oturum Bagkani
Prof. Dr. Cigdem Kirca (TOBB Ekonomi ve Teknoloji Universitesi)

e Prof. Dr. Sebnem Akipek (TED Universitesi)

Devre Tatil ve Devre Miilk Sozlesmeleri

e Prof. Dr. Hayrunnisa Ozdemir (Ankara Sosyal Bilimler Universitesi)
Taginir Satiglarinda Ayiptan Sorumluluk

2. OTURUM
11.00-12.10

Oturum Bagkani
Prof. Dr. Zarife Senocak (Ankara Universitesi)

e Prof. Dr. Cigdem Kirca (TOBB Ekonomi ve Teknoloji Universitesi)
Tiiketicin Korunmasi1 Hakkindaki Kanunun Parcal1 Yapisi

e Dog. Dr. Betiil Ozlitk (TOBB Ekonomi ve Teknoloji Universitesi)

Tiiketici Hukukunda Haksiz Ticari Uygulama Kavrami ve Sozlesmeye Aykiri-
lik Halleri ile Iligkisi

e Dr. Ogr. Uyesi Mehmet Dogar: (Harran Universitesi)

6502 Say1li Tiiketicinin Korunmas1 Hakkinda Kanun m. 80 Kapsaminda Pira-
mit Satiglar



3. OTURUM
(14.00- 15.10)

Oturum Bagkani
Prof. Dr. Sebnem Akipek (TED Universitesi)

¢ Dog. Dr. Emel Badur (Cankaya Universitesi)

Tiiketicinin Kigisel Verilerinin Korunmasi

e Dr. Ogr. Uyesi Ayse Cakar (Kirikkale Universitesi)

Sigorta Hukuku Ozelinde Asliye Ticaret ve Tiiketici Mahkemesinin Gérev Da-
gilimina Iligkin Yargitay Kararlarina Elestirel Bir Bakus

4. OTURUM
(15.30-17.30)

Oturum Bagkani
Prof. Dr. Hayrunnisa Ozdemir (Ankara Sosyal Bilimler Universitesi)

e Dr. Ogr. Uyesi Giiray Tiirker (Okan Universitesi)

Hizmet Saglayicilarin Yetkili Servis Hizmetlerinde Kara Liste Uygulamasi
Uzerine Diisiinceler

e Dr. Ogr. Uyesi Tugcem Secer (Baskent Universitesi)

Yargitay Kararlar1 Isiginda Piramit Satis ve Network Satis Arasindaki Farklar
e Av. Sule Karakaya

Otomotiv Sektoriinde Ayip Nedeniyle Tiiketicinin Ugradigi Deger Kaybinin
Tazmini


Gökçe


ikinci Giin

1. OTURUM
09.30-10.50

Oturum Bagkani
Prof. Dr. Mustafa Avci (Kirikkale Universitesi)

¢ Dog. Dr. Turan Sahin (Ankara Sosyal Bilimler Universitesi)

Is Yeri Diginda Kurulan Sézlegmeler

e Dog. Dr. Seda Gayretli Aydin (Trabzon Universitesi)

6502 Say1li Tiiketicinin Korunmas1 Hakkindaki Kanun Kapsaminda Diizenle-
nen Paket Tur Sozlesmeleri ile Ilgili Tartiyjmali Hususlar

o Dr. Ogr. Uyesi Reyhan Tuhan Boz (Kirikkale Universitesi)

Yeniden Satig Sozlesmesi

e Ars. Gor. Ugur Dogru (Kirikkale Universitesi)

Tagit Finansmanina Bagh Kredi

2. OTURUM
11.10-12.30

Oturum Bagkani
Dog. Dr. Turan Sahin (Ankara Sosyal Bilimler Universitesi)

e Dog. Dr. Yasemin Durak (Kirikkale Universitesi)

Degisim Sozlesmesi

e Dr. Ogr. Uyesi Esen Kabag Tezcan (Recep Tayyip Erdogan Universitesi)
Tiiketici Mevzuatinda Yapilan Degisiklikler Cercevesinde Mesafeli Sozlesme-
lerde Araci Hizmet Saglayicinin Tiiketiciye Kars: Sorumlulugu

o Dr. Ars. Gor. Ayse Nur Merve Yazici (Tokat Gaziosmanpagsa Universitesi)
Kredi Sozlesmesiyle Baglantili Sigorta Sozlesmesinin Tiiketicinin Korunmasi
Baglaminda Degerlendirilmesi

e Ars. Gor. Yusuf Berat Bag (Kirikkale Universitesi)

Ticari Temerriit Faizinin Tiiketici Islemlerinde Uygulanabilirligi Uzerine De-
gerlendirmeler

10


Gökçe


3. OTURUM
14.00-15.20

Oturum Bagkani
Dog. Dr. Nurdan Orbay Ortag (Kirtkkale Universitesi)

e Dr. Ogr. Uyesi Elif Ayan Durhan (Ankara Hacit Bayram Veli Universitesi)
Mesafeli Sozlesmeler Yonetmeliginde Tiiketicinin Cayma Hakk: Konusunda Yapi-
lan Degisikliklerin Degerlendirilmesi

e Dr. Ogr. Uyesi Seda Kara Kiligarslan (Kirikkale Universitesi)

Avukatlik Sozlegmelerinin Tiiketici Islemi Olarak Degerlendirilmesi Sorunu
e Ars. Gor. Beyza Giil Can (Kirikkale Universitesi)

Gemi Seyahat Sozlesmelerinin Geregi Gibi Ifa Edilmemesine Dair Yabanci
Yargi Kararlarinin Incelenmesi

e Ars. Gor. Esra Delice Tekin (Kirikkale Universitesi)

Tiiketici Mahkemelerinin Gorev Alanina Giren Sigorta Sozlesmelerinden Do-
gan Uyusmazliklar

4.0TURUM
15.40-17.00

Oturum Bagkani
Dog. Dr. Seda Gayretli Aydin (Trabzon Universitesi)

o Dr. Ogr. Uyesi Hiiseyin Kagan Zengin (Tokat Gaziosmanpasa Universitesi)
Zirai Amagla Gergeklestirilen Hukuki Islemlerin Tiiketici Islemleri Bakimin-
dan Degerlendirilmesi

e Ars. Gor. Ozlem Burdurlu Ahlat (Afyon Kocatepe Universitesi)

Yabancilik Unsuru Iceren Esya Tagima Sozlesmelerinin Milletlerarasi Ozel
Hukuk ve Usul Hukuku Hakkinda Kanun Madde 26/4 Cergevesinde Tiiketici
Sozlesmesine Uygulanacak Hukuka Dair Hitkiimlerin Kapsami Diginda Bira-
kilmig Olmast Uzerine Bir Degerlendirme

e Ars. Gor. Oguzhan Ertekin (Kirikkale Universitesi)

Eczac ile Eczacidan llag ya da Ilag Disi Uriin Alan Kisi Arasindaki iligkinin
Tiiketicinin Korunmasi Hakkinda Kanun Kapsaminda Degerlendirilmesi

e Ars. Gor. Burcu Cavusg Eryendi (Kirikkale Universitesi)

Tiiketici Hakem Heyeti Kararlarinin Parasal Smirlar Agisindan Degerlendir-
mesi

11


Gökçe


12

TUKETICi HUKUKU SEMPOZYUMU
BiRINCi GUN

BiRINCi OTURUM


Gökçe


TUKETICI HUKUKU SEMPOZYUMU 5-6 MART 2024, KIRIKKALE, TURKIYE

Devre Tatil ve Devre Miilk Sozlesmeleri

Prof. Dr. Sebnem Akipek Ocal

Ozet

Tiiketicilerin tatil ihtiyacini karsilamak i¢in TKHK ile diizenlenen devre tatil
sozlesmeleri sosyal hayat bakimindan 6nemli bir yer tutmasinin yani sira hu-
kuki agidan da faydalarinin yaninda tartisilmasi gereken bazi sorunlari bera-
berinde getirmektedir. En 6nemli sorunlardan bir tanesi devre tatili diizenle-
yen TKHK m. 50de ayn1 zamanda devre miilkiin de diizenlenmis olmasidir.

Devre tatil sozlesmesi; bir yildan uzun siire i¢in kurulan ve tiiketiciye bu
stire zarfinda birden fazla donem igin bir veya daha fazla sayida gecelik konak-
lama imkéni veren sozlesmelerdir. Bu yonii ile devre tatil sozlesmesi tamamen
sahsi hak saglayan bir bor¢lar hukuku sozlesmesi niteligi tasimaktadir. Buna
karsilik devre miilk s6zlesmesi ise, adindan da anlagilacag tizere, ayni hak sag-
layan bir s6zlesmedir. Devre miilk esasen Kat Miilkiyeti Kanunu ile diizenleme
altina alinmistir.

Devre miilk hakki, Kat Miilkiyeti Kanunu m.57de belirtildigi tizere “mes-
ken” olarak kullanilmaya elverisli bir yap1 veya bagimsiz boliimiin ortak ma-
liklerinden her biri lehine, bu yap1 veya bagimsiz boliimden yilin belli donem-
lerinde yararlanma hakki saglayan, payli miilkiyet payina bagl olarak istifade
edilmek tizere kurulan bir irtifak hakkidir.

Devre miilk goriildiigii {izere esasen bir tasinmaz iizerinde hak sahibine
payli miilkiyet pay1 vermekte olup, devre miilk hakk: sahipleri ayn: zamanda
devre miilkiin kurulu oldugu tasinmaz tizerinde “paydas” sifatina sahiptir. Her
ne kadar devre miilk sahipleri, devre miilkii edinmeleri esnasinda ayn1 za-
manda bir tiiketici olsalar da ve bu bir tiiketici islemi olsa da TKHK m. 50 ile
devre miilkiin de kapsama alinmasi cesitli agilardan isabetli olmamistir. Ozel-
likle devre tatil bakimindan ¢ok 6nemli bir hak olan “cayma” hakkinin devre
miilkte ayni hak bir kere kars1 tarafa gegtikten sonra kullanilmasi miimkiin
degildir. Ancak kanun koyucu bu durumu hi¢ dikkate almadan diizenleme
yapmay1 tercih etmistir.



Sebnem Akipek Ocal - Devre Tatil ve Devre Miilk Sizlesmeleri

Bu tebligde 6zellikle devre tatil ve devre miilk kavramlar: karsilastirilarak
incelenecek ve devre miilkiin biinyesine uygun diismeyen diizenlemeler iize-
rinde durulacaktir. Bunun yaninda, 6zellikle 2022 yilinda TKHK'da yapilan
degisiklikler bakimindan, devre tatili ilgilendiren 6nemli degisiklikler de tek
tek ele alinarak degerlendirilecektir. Bu kapsamda devre tatile konu taginma-
zin devre tatil sunan tarafa ait olmasi ile devre tatil s6zlesmelerinin siirelerinin
on y1l ile sinirlandirilmis olmas: Diinyadaki farkli 6rnekleri de dikkate alina-
rak elestirilecektir.

Anahtar Kelimeler

Tiiketici, tiiketici islemi, devre tatil, devre miilk, cayma hakki.
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Time Share And Time Share Ownership Contracts

Prof. Dr. Sebnem Akipek Ocal

Abstract

Timeshare contracts issued by the Law on Consumer Protection (LOCP) to
meet the holiday needs of consumers have an important place in terms of so-
cial life, and in addition to their legal benefits, they also bring with them some
problems that need to be discussed. One of the most important problems is
the LOCP article 50 that regulates timeshare contracts, timeshare ownership
is also regulated.

Timeshare contracts are contracts established for a period of more than
one year and giving the consumer the opportunity to stay one or more nights
for more than one period during the year. In this respect, the timeshare cont-
ract is a law of obligations contract that provides completely personal rights.
On the other hand, a timeshare ownership contract, as the name suggests, is a
contract that provides real rights. Time sharing ownership is regulated by the
Condominium Law.

Timeshare ownership right is to be used in favor of each of the joint
owners of a building or independent section suitable for use as a "residence”,
as stated in Article 57 of the Condominium Law, in accordance with
the joint ownership share, which provides the right to benefit from this struc-
ture or independent section at certain periods of the year. It is an easement
right attached to the joint ownership.

As can be seen, timeshare ownership essentially grants a joint ownership
share to the right holder on a real estate, and timeshare ownership right hol-
ders also have the title of "joint owner" on the real estate where the times-
hare ownership is established. Even though timeshare owners are also consu-
mers when they acquire a timeshare ownership and this transaction is also
aconsumer transaction, including  timeshare ownership in article 50 of
LOCP is not appropriate in various aspects. It is not possible to exercise the
right of "withdrawal", which is a very important right especially in terms
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of timeshares, but in timeshare ownership once the real right passes to the ot-
her party. However, the legislator haschosen to enact the law without taking
this situation into consideration.

In this presentation, the concepts of timeshare and timeshare owners-
hip will be examined comparatively and the provisions that are not compatible
with the structure of timeshare ownership will be emphasized. In addition, im-
portant amendments regarding timeshares will be evaluated one by one, espe-
cially in terms of the changes made in the LOCPin 2022. In this context, the
fact that the real estate subject to timeshare should be owned bythe party offe-
ring timeshare and the fact that the duration of timeshare contracts is limited
to ten years will be criticized, considering different examples from around the
world.

Key Words

Consumer, consumer contracts, timeshare contracts, timeshare ownership,
right of withdrawal.
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Tasinir Satiglarinda Ayiptan Sorumiluluk

Prof. Dr. Hayrunnisa Ozdemir

Ozet

Tarihi paranin bulunmasina kadar giden satis s6zlesmesi, insanlarin her tiir
ihtiyaglarini kargilamak i¢in siklikla kullandiklar: bir sozlesme tiirtidiir. Satis
sozlesmesinin insanlarin ve toplumlarin hayatinda 6nemli bir yer tutmasindan
otirii pek ok iilke hukukunda diizenlemelere konu olmustur. Giinliik hayati-
mizda satis s6zlesmelerinin biiyiik ¢ogunlugu tasinir esyalar: konu edinmek-
tedir. Sati sozlesmesine konu malin ifasinin nitelik yéniinden geregi gibi ol-
mamasi halinde ayipli ifa s6z konusu olacaktir. Calismamizda ilk olarak, ayip
kavrami genel olarak incelenecektir. Daha sonra saticinin ayiptan sorumlulu-
gunun dogmast i¢in gerekli olan maddi sartlar ve maddi sartlar olustuktan
sonra alicinin zamanasimu siiresi iginde yerine getirmesi gereken kiilfetler olan
sekli sartlar incelenecektir. Maddi ve sekli sartlarin olugmasi halinde alicinin
kullanabilecegi ayiptan dogan se¢imlik haklar ve genel hiitkiimlere gore tazmi-
nat isteme hakki ¢caliymamizda agiklanacaktir. Son olarak, ayiptan sorumlulu-
gun diger hukuki kurumlarla iligkisi incelenecektir. Caliymamizda taginir sa-
tislarinda ayiptan dogan sorumluluk TBK kapsaminda incelenecek olup,
TKHK ve hayvan satislarindaki 6zel diizenlemelere yeri geldiginde deginile-
cektir.

Satis s6zlesmesinde saticinin sozlesmede kararlagtirilan edimini, sozles-
mede kararlastirildig: sekilde [konu(miktar-nitelik), yer, zaman, kisi unsurlari
agisindan] geregi gibi ifa etmemesi, bagka bir ifade ile kotii ifa etmesi halinde
sorumlulugu giindeme gelecektir. Konumuz olan saticinin ayiptan dogan so-
rumlulugu da satis s6zlesmesinin geregi gibi olmayan, kétii ifasina iliskin bir
husustur. Ayiptan dogan sorumluluk, satis sozlesmesi konusu olan sey hak-
kinda saticinin bildirdigi niteliklerin bulunmamasi veya seyde objektif olarak
bulunmasi gereken niteliklerin bulunmamasi/bulunmamasi gereken nitelikle-
rin bulunmasi olarak tanimlanmaktadir. Giinliik hayatimizda siklikla karsilas-
tigimiz satis sozlesmelerinin biiyiik gogunlugu tasinir egyalar: konu edinmek-
tedir. Bu nedenle ¢aligmamizda sozlesme taraflarinin, TBK m.209 uyarinca



Hayrunnisa Ozdemir- Tasinir Satislarinda Ayiptan Sorumluluk

tasinmaz esyalarin [Kanunda sinirli olarak sayilan arazi, kat miilkiyetine konu
bagimsiz bolimler, tapu kiitiigline kaydedilen bagimsiz ve siirekli haklarin.]
disinda kalan iizerinde hakimiyet kurulabilen, cismani varlig1 ve ekonomik de-
geri bulunan seyler olan taginir esyalarin miilkiyetini ve zilyetligini devralmak
i¢in kurduklar: taginir satig sdzlesmesinde saticinin ayiptan dogan sorumlu-
lugu ve bunun sonuglar1 TBK temelinde inceleme alan1 bulacaktir. Ticari veya
mesleki amaci olmaksizin kisisel veya ailevi ihtiyaglarini karsilamak i¢in mal
ve hizmetleri edinen, kullanan veya yararlanan gercek veya tiizel kisi olan tiike-
tici ile yapilan satis sozlesmesi konusu taginir malin, satic1 tarafindan tiiketi-
ciye teslimi sirasinda taraflarca kararlastirilan 6rnek veyahut modele aykir ni-
telikler tasimasi veya objektif olarak benzerlerinin tagimasi gereken niteliklere
sahip olamamasi halinde 6502 sayili TKHK m.8/f.1 ve .2 uyarinca ayipli mal
s6z konusu olur. TBK'dan farkli olarak TKHK m.8/f.3’te s6zlesme konusu ma-
lin siiresi i¢inde teslim edilmemesi de ayipl ifa olarak kabul edilmistir. Bu
halde TKHKda tiiketicinin se¢imlik haklarindan fiilen kullanabilecegi donme
hakki ile TBK m.123 vd’nda diizenlenen karsilikli borg¢ ytikleyen sozlesmeler-
deki temerriit hitkiimlerindeki dénme hakki yarisacaktir. TKHK terminoloji-
sinde ay1pli mal CISG (Viyana Satis Sozlesmesi) gibi sozlesmeye aykirilik ola-
rak nitelendirilmistir. TKHK m.83/f.1 uyarinca tiiketici islemi olarak addedi-
len satis sozlesmelerinde TKHK'da bes madde ile diizenlenen (m.8-12) ayip-
tan dogan sorumluluk hiikiimlerinin yetersiz kalmasi halinde genel hiikiim
olarak TBK m.219 vd. hiikiimleri uygulanacaktir.

Anahtar Kelimeler

Ayiptan Dogan Sorumluluk, Se¢imlik Haklar, Satis Sozlesmesi, Ayip, Ayip-
tan Dogan Sorumluluk Sartlari, Hayvan Satisinda Ayiptan Sorumluluk
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Liability for Defects in Movable Sales

Prof. Dr. Hayrunnisa Ozdemir

Abstract

The sales contract, which dates back to the discovery of historical money;, is a
type of contract that people frequently use to meet all their needs. Since the
sales contract has an important place in the lives of people and societies, it has
been subject to regulations in the laws of many countries. In our daily life, the
majority of sales contracts deal with movable goods. If the performance of the
goods subject to the sales contract is not as required in terms of quality, there
will be defective performance. In our study, first, the concept of shame will be
examined in general. Then, the material conditions necessary for the seller to
be liable for the defect and the formal conditions, which are the burdens that
the buyer must fulfill within the limitation period after the material conditions
are met, will be examined. In case material and formal conditions are met, the
optional rights arising from defects that the buyer can exercise and the right to
request compensation according to general provisions will be explained in our
study. Finally, the relationship between liability for defects and other legal ins-
titutions will be examined. In our study, liability arising from defects in mo-
vable sales will be examined within the scope of the TKHK and special regu-
lations in animal sales will be mentioned when appropriate.

In the sales contract, if the seller does not perform the performance ag-
reed upon in the contract properly [in terms of subject (amount-quality),
place, time, person elements], in other words, if he performs it poorly, his lia-
bility will come to the fore. The seller's liability arising from defects, which is
our subject, is an issue related to improper and poor performance of the sales
contract. Liability arising from defects is defined as the absence of the qualities
declared by the seller about the thing that is the subject of the sales contract,
or the absence of qualities that should objectively be present in the thing, or
the presence of qualities that should not be present. The vast majority of sales
contracts that we frequently encounter in our daily lives deal with movable
goods. For this reason, in our study, the parties to the contract, in accordance
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with Article 209 of the Turkish Code of Obligations, movable property, which
are things that can be dominated over, have physical existence and economic
value, other than immovable goods [Land listed as limited in the law, indepen-
dent sections subject to condominium ownership, independent and perma-
nent rights recorded in the land registry.] In the movable sales contract they
have established to take over the ownership and possession of the goods, the
seller's liability arising from the defect and its consequences will be examined
on the basis of the TCO.

The movable property subject to the sales contract made with the consu-
mer, who is a real or legal person who acquires, uses or benefits from goods
and services to meet his personal or family needs without commercial or pro-
fessional purposes, has qualities that are contrary to the sample or model ag-
reed upon by the parties at the time of delivery by the seller to the consumer,
or is objectively similar. If it does not have the required qualifications, it beco-
mes a defective product in accordance with Articles 8/f.1 and f.2 of TKHK No.
6502. Unlike the TBK, in TKHK article 8/£.3, failure to deliver the goods sub-
ject to the contract within the specified period is also accepted as defective
performance. In this case, the consumer's right of revocation, which he can
actually exercise among the optional rights in the TKHK, will compete with
the right of revocation in the default provisions in contracts that impose mu-
tual debts regulated in Article 123 et seq. of the Turkish Code of Obligations.
In the TKHK terminology, defective goods are described as a breach of cont-
ract such as CISG (Vienna Sales Convention). In case the liability provisions
arising from defects regulated by five articles of the TKHK (Art. 8-12) are in-
sufficient in sales contracts considered as consumer transactions in accor-
dance with Article 83/f.1 of the TKHK, as a general provision, Article 219 et
seq. of the TKH. provisions will apply.

Key Words

Liability Arising from Defects, Optional Rights, Sales Contract, Defects, Lia-
bility Conditions Arising from Defects, Liability Due to Defects in the Sale of
Animals
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Tiiketicinin Korunmasi Hakkindaki Kanun'un
Parcali Yapisi

Prof. Dr. Cigdem Kirca

Ozet

Sozlesme ozgiiligi ilkesi, tiim 6zel hukuk sisteminin temelini olusturan vaz-
gecilmez bir ilkedir. Tiiketicinin korunmasmin sebeplerini agiklayan ce-
sitli model ve teoriler bulunmaktadir. Bunlardan tiike- ticinin tabiati  geregi
zayif oldugu i¢in korunduguna iligskin sosyal model, toplumda her gergek kisi-
nin tiiketici oldugu, dolayisiyla herkesin zayif oldugu bir toplum diizeninden
hareket edilemeyecegi gerekgesiyle reddedilmektedir. Tiiketicinin korunmasi-
nin sebebi, belli sozlesme kurma durumlarinda piyasa aksaklig1 sebebiyle ye-
terince bilgi sahibi olmadig1 i¢in sozlesme Ozgiirliigiinii kullanamamasi-
dir. Tiitketici hukukunun sozlesmeye miidahale etmesi, sozlesme 6zgiirligii-
niin fiilen kullanilamadig1 6nceden yapilan ampirik arastirmalarla tespit edi-
len durumlarda kabul edilmektedir. Sozlesme 6zgiirliigiine miidahale sadece
maddi sozlesme ozgirligini gergeklestirmek igin yapilirsa ancak o za-
man Anayasaya uygun olur. Duruma gore koruma modeli veya bilgilendirme
modeli olarak nitelendirilen bu teori hakim teoridir. S6zlesmenin kurulmasi
sirasinda gereKkli is yeterligi veya bilgiye sahip olan kisilerin korunmasini red-
deden duruma gore koruma modeli, birlestirici model ile tamamlanmaktadir.
Birlestirici model, sozlesmeye miidahalenin gerceklesmesi i¢in miidahaleyi
hakli kilan durumlarin belirlenmesiyle birlikte, her olayda miisterinin is yeter-
liliginin veya bilgisinin arastirilmamast igin tiiketici ve onun karsisinda sa-
tici/saglayict tanimlarinin yapilmasini ve béylece belli adresler olus- turulma-
sin1 kabul etmektedir. 4077 sayil1 23.2.1995 tarihli TKHK, tiiketicinin korun-
mas1 yaninda, Tiirkiye'nin Avrupa Birligine girmesi i¢in mevzuatini uyumlas-
tirmak amaciyla kabul edilmistir. 28.4.2014 tarihinde yiiriirliige giren 6502 sa-
yili TKHK, Avrupa Birligi mevzua- tina tam uyumun saglanmas: amaciyla ye-
niden kaleme alinmis ve yeni bir kanun olarak kabul edilmistir.
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Avrupa Birligi ortak pazarda mallarin ve hizmetlerin serbest¢e do-
lasmni saglamak temel amaciyla kurulmus bir Birliktir. Bu amaci gergeklesti-
mek ve serbest rekabeti saglamak icin yaptig1 bir dizi dii- zenlemelerin ya-
ninda tiiketicilerin korunmasini da amaglamaktadir.

Tiiketicilerin korunmasi konusunda Avrupa Birliginin ¢ikardigryonerge-
lerin bir kismu iiye tilkelerin mevzuatlarinda tam uyumu gergeklestirme ama-
cini tagimakta, bir kismi ise minimum uyum ile yetinmektedir. Mini-
mum uyum, Yonergenin belirledigi seviyeniniizerinde tiiketici lehine diizen-
leme yapilabilmesini ifade etmektedir. Ancak bu durum, Birligin ortak pa-
zara iliskin temel ilkelerini ihlaledecek 6l¢iide olamaz. Avrupa Birligi yoner-
gelerinde tiiketici, isletmeci veya satici-saglayici tanimlari ayri ayri yapil-
makta, yonergelerin kapsamina hangi s6zlesmelerin hangi konularda girdigi
agikca ifade edilmekte, hangilerinin girmedigi belirtilmektedir. Busis-
temde tiiketicinin tiim tiiketici islemelerinde korunmas1 gerektigine iliskin
bir ilke bulunmamaktadir.

TKHKda genel sozlesme hukukundan ayrilip emredici diizenlemelerin
getirilmesi ihtiyacinin bulundugu 6nceden belirlenen konular (genel islem ko-
sullarinin denetlenmesi [haksiz gartlar], bazi tiiketici islemlerinde zorunlu bil-
gilendirme yiikiimliiliigli ve cayma hakkinin taninmas: gibi), sadece bu istis-
nai durumlar1 diizenleyecek sekilde kaleme alinmistir. Bu du-
rum, TKHK un bir konuyu sistematik ve basl basina diizenleyen bir kanun ol-
mast degil; genelin icerisinde bazi konular1 par¢a parca ele alip diizenle-
mesi, TKHK un parcali  [fragmantal]  niteligi-yapisi olarak  ifade  edi-
lir. TKHKda 6zel olarak diizenlenen bu konulardaki uyusmazliklarin ¢ozii-
miinde, s6zlesmenin kurulup kurulmadiginin veya gegerli olup olmadiginin
belirlenmesi gibi hususlarda gerekli oldugu dl¢tide diger kanunlardakidiizen-
lemelere bagvurulmast ihtiyact bulunmaktadir. Iste bu sebeple onceki
TKHK(eTKHK)da (m. 30) oldugu gibi yeni TKHKda (m. 83/1) da “Bu ka-
nunda hiikiim bulunmayan hallerde genel hitkiimlerin uygulanacag:” ifade
edilmistir.

Bu tebligde TKHK nun “par¢al’” yapist agiklandiktan sonra bu yapi-
nin getirdigi olumsuzluklar ve TKHK’nun “pargali” yapisi dikkate alinarak ya-
pilmasi gereken yorum ele alinacaktir.
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The Fragmented Structure of the Consumer Protection
Code

Prof. Dr. Cigdem Kirca
Abstract

The principle of freedom of contract is the keystone of the private law which
cannot be waived. There are various modalities and theories that explains the
reasons of protection of consumers. One of such theories which is called “the
social model” indicates that the consumer has to be protected due to its weak
nature. This model is not accepted by the prevailing scholars. The opinion that
the consumer is the weak part of the contract just because of its nature is no-
tacceptable because this leads to the result that everyone in society is weak
since every real person in the society is a consumer. The reason of protection
of consumers is based on the idea that the consumers are not able to avail
themselves of freedom of contract because of having insufficient information
regarding some specific contracts due to the market distortions. This result re-
lies on empirical data derive from research of social fact-events. In such cases
that the consumers are not actually able to avail themselves of freedom of cont-
ract, intervention of consumer law to the contract is accepted. The interven-
tion to freedom of contract complies with the Constitution as long as it realizes
the concrete substantial freedom of contract. The model described as “protec-
tion according to circumstances” or “informationmodel” is the prevailing
view for today. This model rejects the protection of person who has the suffi-
cient information or competence during the formation of a contract. This mo-
del is complemented with “connective model” which provides constitution of
specific addresses for defining the concepts of “consumer” and the other part
of the contract “seller/supplier” with intent to determine the situations that
justify the intervention to the contract and by this way it will not be required
to investigate the information and competency of customers each time. Act on
the Protection of the Consumer no. 4077 was enacted in 1995 with the intent
of harmonization to the European Union legislation. Subsequently some alte-
rations were made and finally new Act on the Protection of the Consumer no.
6502 was enacted in 2014 with the intent of protection of consumers via over-
coming the market distortions and in addition to this, it carries the purpose
of complete harmonization to the European Union legislation.
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European Union has been established with the intention of realization of
the free movement of goods and services in the common market. In addition
to regulations regarding the realization of such intent and providing free com-
petition, it also intends to protect the consumers. In respect of protection of
consumers, some of the directives enacted by European Union has the aim of
complete harmonization in member states’ legislation and some of the direc-
tives are contented with minimum harmonization. Minimum harmonization
means that a member state can make regulations for the benefit of custo-
mers more than the determined level in a directive of theEuropean ~ Union.
However, this right cannot be used against the basic principles of the Union
related to common market. In every directive of the European Union, the de-
finitions of “consumer”, “seller/supplier” or “trader” are regulated separately
and independently. Besides, it is regulated that which contracts areinclu-
ded in the scope of the directive and which are not. In this system,
there is not any principle that protects the consumer in every consumer tran-
saction.

In the Consumer Protection Law, the topics that are predetermined to be
differentiated from the general contract law principles where there is a need to
introduce compulsory (mandatory) legal rules (such as the control of standard
terms [unfair terms], compulsory (mandatory) information obligation in some
consumer transactions and the recognition of the right of withdrawal) are provi-
ded in a way to regulate only these type of exceptional cases. The fact that the
Consumer Protection Law is not a code that regulates one subject systemati-
cally and on its own, but that it regulates some subjects in parts within a gene-
ral framework is referred to as the fragmentary nature of the Consumer Pro-
tection Law. In the resolution of disputes on these issues, which are specifically
regulated in the Consumer Protection Law, there is a need to refer to the regu-
lations in other codes, to the extent necessary, such as determining whether
the contract has been concluded or whether it is valid. Thus, it is stated in the
new Consumer Protection Law (Art. 83/1), as in the previous Consumer Pro-
tection Law (Art. 30) that "In cases where there is no provision in this code, the
general principles shall apply”.

In this Paper, the negative effects of the "fragmented” structure of the
Consumer Protection Law and the interpretation that should be made by ta-
king into account the "fragmented” structure of the Consumer Protection Law
will be discusse.
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Tiiketici Hukukunda Haksiz Ticari Uygulama Kavrami ve
Sozlesmeye Aykirilik Halleri ile iliskisi

Dog. Dr. Betiil Ozliik

Ozet

Haksiz ticari uygulama, satici, saglayici, kredi veren, iiretici ve ithalat¢i gibi
mal ve hizmet saglayanlar tarafindan gergeklestirilen, tiiketicinin mal ve hiz-
metlere iliskin kararlarini 6nemli  olgiide etkileyen veya etkileme ihtimali
olan aldatic1 veya saldirgan nitelikteki haksiz davranistir. 6502 Sayil Tiiketici-
nin Korunmas: Hakkinda Kanun'un 62. maddesi ile, ticari uygulamada bulu-
nanlarin kendilerinden beklenen mesleki 6zeni gostermeyerek ortalama tiike-
ticinin veya yoneldikleri tiiketici grubunun ortalama {iyesinin mal ve hizmete
iliskin ekonomik davranigini bozan veya bozma ihtimali olan her tiirlii davra-
nis yasaklanmistir. Bununla birlikte, yasaga iliskin esaslarin diizenlendigi,
2005/29 sayil1 Haksiz Ticari Uygulamalara Yonelik Avrupa Birligi Yonergesi-
nin etkisiyle kaleme alinan Ticari Reklam ve Haksiz Ticari Uygulamalar Hak-
kinda Yonetmelik ekinde siralanan ticari sayilan uygulamalar her haliikarda
haksiz sayilmaktadir. Yasagin ihlali halinde ise, idari para cezasi, uygulamanin
durdurulmas: ve diizeltilmesi seklinde idari yaptirimlar uygulanmakta-
dir (TKHK m. 77/XII-XIII).

Haksiz ticari uygulamalar aldatici veya saldirgan uygulamalar olarak
ikiye ayrilmaktadir. Aldatic1 ticari uygulamalar, mal veya hizmetlere iliskin
onemli hususlarda gergege aykir1 ya da yaniltici beyanlarda bulunulmasi (al-
datic1 eylem) ya da tiiketici i¢in 6nem tasiyan hususlara iliskin bilgi verilme-
mesi, sessiz kalinmasi (aldatic1 ihmal) seklinde gerceklesebilmektedir. Ticari
uygulamada bulunanin gercege aykiri olarak, bir mal ya da hizmetin yet-
kili kurumlarca onaylandigini veya gerekli olan izinlerin alindigini belirtmesi,
yetkili kurumdan gerekli izinleri almadan bir kalite isaretini, giiven isaretini,
gevresel isaret ya da benzerini kullanmas1 Yonetmelik ek listede yer alan alda-
tici ticari uygulamalara 6rnek verilebilir. Saldirgan ticari uygulamalar ise, tii-
keticinin 1srarc1 davraniglarla rahatsiz edilerek bir sézlesmenin tarafi olmaya
adeta mecbur birakilmasidir. Yonetmelik ek listede sayilan saldirgan
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uygulamalara 6rnek olarak, tiiketicinin meskenini terk etme ve geri gelmeme
yoniindeki ikazlarina aldirmadan ticari uygulamada bulunanin tiiketicinin
evine ziyaretler yapmaya devam etmesi, taraf oldugu sézlesmeden dogan hak-
larin1 kullanmak isteyen tiiketiciden hak talebi ile ilgisi olmayan belgeleri tes-
lim etmesini istemesi, tiiketici ile konuyla ilgili olarak goriismekten kagin-
masi ve bu yollarla tiiketicinin hukuki haklarini kullanmaktan caydirmaya ¢a-
ligmas: verilebilir.

Haksiz ticari uygulamalar, genellikle s6zlesme Oncesinde, tiiketiciyi bir
sozlesmenin tarafi olmaya ikna etmek i¢in, diirtistliik kuralina, bilgilendirme
ve aydinlatma yiikiimliiligiine aykiri, hatta bazen tiiketiciyi rahatsiz edecek
derecede saldirgan davranislarla gergeklestirilmekle birlikte; mesleki 6zen yii-
kiimiiniin ihlali niteligindeki hareketlerle ifanin ayipli veya ge¢ yerine getiril-
digi hallerde oldugu gibi sozlesme iliskisi devam ederken de yapilabilir. So6z-
lesme sona erdikten sonra dahi yedek par¢a temin yiikiimiiniin ihlalinde ol-
dugu gibi haksiz ticari uygulamalarla karsilagmak miimkiindiir. Tiiketici, belli
sartlar altinda ayni zamanda haksiz ticari uygulama niteligi tasiyan sozles-
meye aykirilik hallerinde s6zlesmeden dogan sorumluluk hiikiimlerine bas-
vurarak haklarina kavusabilmektedir. Ancak, tiiketicinin tarafi oldugu birey-
sel sozlesmeden dogan haklarinin korunmas: kadar belki bundan da daha
onemli olan diiriist, adil piyasa diizeninin saglanmasidir. Haks1z ticari uygula-
malarin yasaklanmasi sozii edilen amaci gergeklestirmeye yonelik olarak geti-
rilmis, sozlesmenin tarafi olan tiiketiciyi bireysel olarak korumaktan zi-
yade diiriist piyasa diizeni kurarak genel anlamda tiiketicinin ekonomik ¢ika-
rin1 korumak hedeflenmistir.

Tebligin amaci, haksiz ticari uygulamadan bahsedebilmek i¢in gereken
unsurlar iizerinde durarak, mesleki 6zen kavramina agiklik getirmek, 6rnek-
lerle sozlesmeye aykirilik hallerinin belli sartlar altinda haksiz ticari uygulama
niteligi tastyabilecegini ortaya koymak, bu haller igin s6zlesmeden dogan so-
rumluluk hitkiimleri yaninda haksiz ticari uygulama yasaginin uygulanabile-
cegine dikkat ¢cekmektir.

Anahtar Kelimeler
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The Concept of Unfair Commercial Practice in
Consumer Law and Its Relation with Breach of Contract

Dog. Dr. Betiil Ozliik

Abstract

Unfair commercial practice is an unfair behaviour of a deceptive or offensive
nature that significantly affects or is likely to affect the consumer's decisions
regarding goods and services by those who provide goods and services such as
sellers, providers, lenders, manufacturers and importers. Article 62 of the Law
No. 6502 on the Protection of Consumers prohibits any behaviour that distorts
or is likely to distort the economic behaviour of the average consumer or the
average member of the consumer group to which they are directed regarding
the goods and services by not showing the professional care expected from
them. However, the practices listed in the annex of the Regulation on Com-
mercial Advertising and Unfair Commercial Practices, which was drafted with
the influence of the European Union Directive No. 2005/29 on Unfair Com-
mercial Practices, which regulates the principles regarding the prohibition, are
deemed unfair in any case. In case of violation of the prohibition, administra-
tive sanctions are imposed in the form of administrative fines, suspension and
correction of the practice (Art. 77/XII-XIII of the TKHK).

Unfair commercial practices are divided into two as deceptive or offensive
practices. Deceptive commercial practices may be realised in the form of ma-
king false or misleading statements on important issues regarding goods or
services (deceptive act) or not providing information about the issues that are
important for the consumer, remaining silent (deceptive omission). Examples
of deceptive commercial practices listed in the annex list of the Regulation inc-
lude falsely stating that a good or service has been approved by the competent
authorities or that the necessary permits have been obtained, or using a quality
mark, trust mark, environmental mark or similar without obtaining the neces-
sary permits from the competent authority. Aggressive commercial practices,
on the other hand, are the compulsion of the consumer to be a party to a cont-
ract by disturbing the consumer with persistent behaviours. Examples of
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offensive commercial practices listed in the annex list of the Regulation are the
following: the commercial practitioner continues to visit the consumer's home
regardless of the consumer's warnings to leave his/her residence and not to
come back, asks the consumer who wants to exercise his/her rights arising
from the contract to deliver documents that are not related to the claim, avoids
meeting with the consumer on the subject and tries to deter the consumer
from exercising his/her legal rights in these ways.

Unfair commercial practices are generally carried out before the contract,
in order to persuade the consumer to become a party to a contract, in violation
of the rule of honesty, the obligation to inform and enlighten, and sometimes
even with aggressive behaviours to the extent of disturbing the consumer; It
can also be done during the continuation of the contractual relationship, as in
cases where the performance is defective or late, with acts in breach of the pro-
fessional duty of care. It is possible to encounter unfair commercial practices
even after the termination of the contract, as in the breach of the obligation to
provide spare parts. Under certain conditions, the consumer may, in cases of
breach of contract, which also qualify as unfair commercial practice, may ob-
tain his/her rights by applying to the provisions on contractual liability.
However, as important as the protection of the rights arising from the indivi-
dual contract to which the consumer is a party, perhaps even more important
is to ensure an honest and fair market order. The prohibition of unfair com-
mercial practices has been introduced in order to realise the aforementioned
purpose, and it is aimed to protect the economic interest of the consumer in
general by establishing an honest market order rather than protecting the con-
sumer individually as a party to the contract.

The aim of the Prensentation is to clarify the concept of professional dili-
gence by focusing on the elements required to be able to talk about unjust
commercial practice, to reveal with examples that breach of contract may
constitute unfair commercial practice under certain conditions, and to draw
attention to the fact that the prohibition of unfair commercial practice can be
applied for these cases in addition to the provisions of contractual liability.

Keywords

Unfair Commercial Practice, Breach of Contract, Professional Care.
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6502 Sayih Tiiketicinin Korunmasi Hakkinda Kanun m.
80 Kapsaminda Piramit Satislar

Dr. Ogr. Uyesi Mehmet Dogar

Ozet

Piramit satis, ¢ok sayida katilimcinin herhangi bir mal veya hizmet satin alma-
dan ya da ¢ok diisiik fiyattan satilan iiriinleri yiiksek kar marjz ile satin almasi
karsiliginda sisteme iiye oldugu bir yapilanmadir. Piramit satig sistemine gi-
ren katilimciya, bu sisteme kendisi gibi girebilecek yeni katilimcilar1 bulmasi
karsiliginda kazang elde edecegi vaat edilmektedir. Piramit satis sistemi, kati-
limciya emek vermeden ve fiziksel (bedeni) bir ¢aliyma olmadan kisa sayilacak
stireler icerisinde yiiksek kar pay1 6demeyi vaat etmekte ve bu yoniiyle sistem,
neredeyse biitiin tiiketici gruplarinin yogun ilgi gosterdigi hukuk dis1 bir yap:
haline gelmektedir. Piramit yapilanmasina dahil olan katilimcilarin sayisina
bagli olarak az sayida kisi yasal olmayan bigcimde yiiksek getiri elde etmektedir.

Gegmisi 1800-1900°1i yillara dayanan piramit satig sitemi, piramit ge-
masl, ponzisemasi, kartopu sistemi, kartopu satist ve saadet zinciri gibi farkl
isimlerle de anilmaktadir. Farkli isimler kullanilmasinin sebebi hukuki, idari
ve cezai yaptirimlari atlatmak ve katilimcilar1 aldatmaktir. Zira isim degisik-
ligi ile birlikte gesitli sektorlerde (gida, finans, kozmetik vs.) piramit sistemi
kurulup, faaliyet gosterilmesi miimkiin olmakta ve katilimcilara giiven veril-
mektedir. Kimi zaman sistemin ismine, kimi zaman faaliyet gosterilen sektore
ama gogu zaman sistemde bulunan tanidiklar veya taninmus kisilere giiven du-
yan katilimcilar bu yapilanmaya dahil olmaktadir. Sisteme dahil olan bu kati-
limcilar, diger yeni katilimcilara giiven saglamak suretiyle piramit seklindeki
yapiyt siirekli bityiitmektedir. Hukuk sistemleri tarafindan getirilen biitiin ya-
saklamalara ragmen piramit satis sistemi giincelligini ve cazibesini her dénem
korumaya devam etmektedir. Bunun en temel nedeni ise insanlarin kisa za-
manda ve emek harcamadan yiiksek kazang beklentisi igerisinde olmasidur.
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Katilimcilarin sisteme dahil olmas i¢in kisa vadede cazip kazang oranlari
sunulurken, bu kazang oranlarinin kiigiik bir boliimii yine katilimcinin ikna
olmasi adina kisa siirede kendisine geri 6denebilmektedir. Tiirk hukukunda
piramit satis sistemine dair ilk diizenleme 6502 say1il1 Tiiketicinin Korunmasi
Hakkinda Kanun (TKHK) m. 80 ile getirilmistir. [lgili diizenlemeye gore, pi-
ramit satig sistemi kurulmasi, yayllmasi ve tavsiye edilmesi yasaklanmustir.
TKHK m. 77/17 geregi bu diizenlemeye uymayanlar hakkinda Tiirk Ceza Ka-
nunu’nda yer alan cezai yaptirimlar uygulanmaktadir.

Son zamanlarda bankacilik ve finans sektorlerinde goriilen piramit sa-
tis sisteminin ismi siirekli olarak degisime ugrasa da aslinda hepsinin teme-
linde gergeklesmesi neredeyse imkénsiz yiiksek kazang beklentisi bulunmak-
tadir. Piramit satig sistemi ile sik olarak karistirilan ag pazarlama (network
marketing) ve cok katmanl pazarlama (multi-levelmarketing) arasindaki fark-
larin vurgulanmasi ise ayr1 bir 6nem tagir. Zira bunlarin birbirinden ayirt edil-
mesi, ortaya ¢ikabilecek hukuki, cezai ve idari yaptirimlarin uygulanmasi yo-
niinden kendini gostermektedir. Nitekim ¢ok katmanli pazarlama veya ag pa-
zarlamasi, TKHK m.80 ¢ercevesinde yasaklanmamakta ve sug olarak da kabul
edilmemektedir. Bu nedenle ¢alismada, piramit satis yonteminin unsurlar1 ve
hukuki niteliginin yaninda bu iki pazarlama yonteminin farkliliklarina da de-
ginilecektir. Piramit satis sistemine dahil olan katilimcilarin akdettikleri so6z-
lesmelerin gegerliligi ve bagvurulabilecek hukuki yollardan da kisaca bahsedi-
lecektir.

Anahtar Kelimeler
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Pyramid Selling According to the Consumer
Protection Law no: 6502 art.80

Dr. Ogr. Uyesi Mehmet Dogar

Abstract

Pyramid sales system is a structure in which many participants become mem-
bers of the system without purchasing any goods or services, or in exchange
for purchasing products sold at very low prices with a high profit margin. The
participant who enters the pyramid sales system is promised to earn profit in
return for finding other participants who can enter this system. In pyramid
sales, a small number of people obtain illegally high returns, depending on the
number of participants entering the system. The pyramid sales system promi-
ses to pay high dividends to the participant in a relatively short period of time
without any effort or physical work, and with this aspect, the system becomes
an illegal structure that attracts interest from all consumer groups.

The pyramid sales system, which emerged in the 1800s and 1900s, is also
known by different names such as pyramid scheme, ponzi scheme, snowball
system, snowball sales and pyramid scheme. The reason for using different na-
mes is to circumvent legal sanctions and deceive the participants. With the
name change in the system, pyramid sales systems can be established in diffe-
rent sectors (e.g. finance, cosmetic or food industry etc.) and confidence is gi-
ven to the participants. Participants sometimes join the system in the relevant
sector, sometimes through their friends, relatives or famous people.

Participants included in the system constantly expand this structure by
providing trust to other new participants. Despite all the prohibitions imposed
by legal systems, the pyramid sales system continues to maintain its attractive-
ness every period. The main reason for this is that people expect high earnings
in a short time and without effort.

Attractive earning rates are offered to participants to participate in the
system, and a small portion of these earning rates are paid back to the partici-
pant in a short time to convince them. The first regulation regarding the
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pyramid sales system in Turkish law is Article 80 of the Consumer Protection
Law No. 6502. According to the relevant regulation, establishing, dissemina-
ting and recommending a pyramid sales system is prohibited. According to
Art. 77/17 of the Law on Consumer Protection No. 6502, the penalties in the
Turkish Penal Code are applied to those who do not comply with this rule.

The name of the pyramid sales system, which has recently begun to be
seen in the banking and finance sectors, is constantly changing, but the basis
of all of them is the expectation of making high profits that is impossible to
realize. It is of particular importance to emphasize the differences between
network marketing and multi-level marketing, which are often confused with
the pyramid sales system. Distinguishing these three systems is important in
terms of applying possible sanctions. As a matter of fact, multi-level marketing
or network marketing is not prohibited within the framework of Law on Con-
sumer Protection No. 6502, Art. 80 is not considered a crime. In this study, the
elements and legal nature of the pyramid sales method will be discussed, as
well as the differences between these two marketing methods. The validity of
the contracts signed by the participants in the pyramid sales system and the
legal remedies that can be applied will also be briefly mentioned.

Keywords

Pyramid Sales, Network Marketing, Multi-level Marketing, Ponzi Scheme,
Consumer Protection Act No. 6502.
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Tiiketicinin Kisisel Verilerinin Korunmasi

Dog. Dr. Emel Badur
Ozet

Anayasanin 20/3. maddesinde kisisel verilerin korunmasi ve 172. maddesinde
de tiiketicinin korunmasi Anayasal hak olarak diizenlenmistir. S6z konusu
haklarin yasama gecirilmesi amaciyla yasa koyucu tarafindan 6502 sayili Tii-
keticinin Korunmas1 Hakkinda Kanun (TKHK) ve 6698 say1l1 Kisisel Verilerin
Korunmasi Kanunu (KVKK) ¢ikarilmistir. Anilan her iki koruma Kanununun
gercek kisi tiiketicilerin kigisel verilerinin korunmasi agisindan kesisim gos-
termesi miimkiin olmakla birlikte; yasa koyucu tarafindan Kanunlar arasinda
bir baglanti veya yollama hitkmii ihdas edilmemistir.

TKHK’nin 3/k maddesinde tiiketici, ticari veya mesleki olmayan amag-
larla hareket eden gercek veya tiizel kisilere karsilik gelecek sekilde tanimlan-
mustir. KVKK’nin 3/d maddesi geregince kisisel veri, kimligi belirli veya belir-
lenebilir gercek kisiye iligskin her tiirlii bilgiyi ifade eder. Kisisel verisi islenen
gercek kisiler, KVKK’nin 3/¢ maddesinde “ilgili kisi” olarak isimlendirilmisler-
dir. Goriildaigii tizere, tiiketici tanimi agisindan gergek ve tiizel kisiler arasinda
bir fark gozetilmemis olsa da; kisisel verilerin korunmas1 mevzuatinda sadece
gercek kisiler hak siijesi olarak kabul olunmustur. Yasa koyucu tarafindan be-
nimsenen tanimlarin 1s1¢1nda, Kisisel verisi islenen gercek kisi tiiketicilerin
KVKK kapsaminda ilgili kisi olarak nitelenmeleri miimkiin kilinmigtir.

Glintimiizde gergeklestirilen pek ¢ok tiiketici isleminde, tiiketicinin kigi-
sel verilerinin islenmesi de islemin bir pargasi olarak ortaya ¢ikmaktadir. An-
cak bu islemler i¢inden bazilarinda tiiketicinin diger islemlere kiyasla, daha
fazla kigisel verisinin iglenmesinin gerektigi, yadsinamaz bir gergektir. Ozel-
likle mesafeli sozlesmeler, tiiketici kredileri ve abonelik sozlesmeleri gibi is-
lemlerde tiiketicinin pek ¢ok kisisel verisi islenmektedir.

Islenen tiiketici verilerinin biiyiik bir kismi genel nitelikli kisisel veriler-
den olugsa da; tiiketiciye sunulan mal veya hizmetin tiiriine gore, 6zel nitelikli
kigisel verilerinin de islenmesi miimkiindiir. Ozel nitelikli (hassas) kisisel ve-
riler KVKK’nin 6/1. maddesinde sinirli sayida olmak tizere “Kisilerin irki, etnik
kokeni, siyasi diistincesi, felsefi inanci, dini, mezhebi veya diger inanglari, kilik
ve kiyafeti, dernek, vakif ya da sendika iiyeligi, saghgi, cinsel hayati, ceza



Emel Badur - Tiiketicinin Kigisel Verilerinin Korunmasi

mahkiimiyeti ve giivenlik tedbirleriyle ilgili verileri ile biyometrik ve genetik ve-
rileri” ifadesiyle sayilmiglardir. Tiiketicinin teletip kapsaminda uzaktan saglik
hizmeti aldiy, siyasi diisiincesine dair ¢evrimigi egitimlere katildigy, kilo ver-
mek amacryla dijital bir beslenme/spor/yoga kampina iiye oldugu veya genetik
bir inceleme hizmetinin 6znesi oldugu hallerde, 6zel nitelikli kisisel verileri de
tilketici islemi nedeniyle islenmektedir.

[gili kisinin genel ve/veya &zel nitelikli kisisel verilerinin islenmesindeki
en 6nemli hukuka uygunluk sebebi, s6z konusu kisinin aydinlatma sonucu or-
taya ¢ikan serbest ve sakatlanmamus iradesiyle olusturdugu siipheye yer birak-
mayacak agikliktaki rizasidir. Tiiketicinin kisisel verisinin rizaya dayali olarak
islendigi durumlarda, tiiketici ile veri sorumlusu (satici, saglayici veya kredi
veren vb.) arasindaki gii¢ dengesizliginin, bu rizanin serbest irade ile olusma-
sinin 6niinde bir engel tegkil edip etmedigi aragtirilmalidir. Ozellikle tiiketici-
nin bir mali edinmenin veya hizmete erismenin kosulu olarak agikladig: riza-
larin, hukuka uygunluk sebebi olarak degerlendirilebilmesi miimkiin degildir.
Kisisel verinin islenmesine yonelik rizanin, bedelde yapilan bir indirim veya
tilketiciye saglanan ek bir menfaat (hediye {iriin vb.) karsihiginda verildigi du-
rumlarda da rizanin gegerliligine dikkatle yaklagiimalidur.

KVKK’nin 5/2 ve 6/3. maddeleri kapsaminda tiiketicinin (sirasiyla genel
ve Ozel nitelikli) kisisel verilerinin riza digindaki hukuka uygunluk sebeplerine
dayali olarak da iglenmesi miimkiindiir. Ozellikle KVKK’nin 5/2/c madde-
sinde ‘sozlesmenin kurulmas: veya ifasiyla dogrudan dogruya ilgili olmas: kay-
diyla, sozlesmenin taraflarina ait kisisel verilerin islenmesinin gerekli olmasi”
ifadesiyle diizenlenen hukuka uygunluk sebebi, tiiketici islemlerinde tiiketici-
nin kisisel verilerinin rizasi aranmaksizin islenmesinin yasal dayanagini olus-

turabilir.
Anahtar Kelimeler
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Protection Of Consumer’s Personal Data

Dog. Dr. Emel Badur

Abstract

Article 20/3 of the Constitution regulates the protection of personal data and
Article 172 regulates consumer protection as a constitutional right. In order to
realize these rights, the legislator enacted Law No. 6502 on the Protection of
Consumers (PCL) and Law No. 6698 on the Protection of Personal Data
(PPDL). Although it is possible that both of the aforementioned protection
laws overlap in terms of the protection of personal data of natural person con-
sumers, the legislator has not established a connection or a referral provision
between the Laws.

Article 3/k of the PCL defines a consumer as a natural or legal person
acting for non-commercial or non-professional purposes. Pursuant to Article
3/d of the PPDL, personal data refers to any information relating to an identi-
fied or identifiable natural person. Real persons whose personal data are pro-
cessed are named as ‘data subject” in Article 3/¢ of the PPDL. As can be seen,
although there is no difference between real and legal persons in terms of the
definition of consumer, only real persons are accepted as subjects of rights in
the legislation on the protection of personal data. In the light of the definitions
adopted by the legislator, it is possible for real person consumers whose per-
sonal data are processed to be qualified as data subjects under the PPDL.

In many consumer transactions carried out today, the processing of the
consumer's personal data is a part of the transaction. However, it is an unde-
niable fact that in some of these transactions, it is necessary to process more
personal data of the consumer compared to other transactions. Especially in
transactions such as distance contracts, consumer credits and subscription
agreements, many personal data of consumers are processed.

Although most of the processed consumer data consists of general per-
sonal data, it is also possible to process special categories of (sensitive) personal
data depending on the type of goods or services provided to the consumer.
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Sensitive personal data are listed in Article 6/1 of the PPDL with the limited
number of expressions as “Data relating to race, ethnic origin, political opinion,
philosophical belief, religion, sect or other beliefs, appearance and dress, member-
ship to associations, foundations or syndicates, health, sexual life, criminal con-
viction and security measures, and biometric and genetic data”. In cases where
the consumer receives remote health services within the scope of telemedicine,
participates in online trainings regarding his/her political opinion, or is the
subject of a genetic examination service, his/her sensitive personal data are
also processed due to the consumer transaction.

The most important reason for compliance with the law in the processing
of general and/or special categories of personal data of the data subject is the
consent of the person in question, which is clear beyond doubt, formed by the
free and unimpaired will of the person in question as a result of enlightenment.
In cases where the personal data of the consumer is processed based on con-
sent, it should be investigated whether the power imbalance between the con-
sumer and the data controller (seller, provider or creditor etc.) constitutes an
obstacle to the free will of the consumer. In particular, it is not possible to eval-
uate the consent of the consumer as a condition for obtaining a good or ac-
cessing a service as a reason for compliance with the law. In cases where con-
sent to the processing of personal data is given in exchange for a discount in
the price or an additional benefit provided to the consumer (gift product, etc.),
the validity of the consent should also be carefully approached.

Within the scope of Articles 5/2 and 6/3 of the PPDL, it is also possible to
process the personal data of the consumer (general and special categories, re-
spectively) based on reasons of lawfulness other than consent. In particular,
the reason of lawfulness regulated in Article 5/2/c of the PPDL with the ex-
pression “provided that it is directly related to the establishment or performance
of the contract, it is necessary to process the personal data of the parties to the
contract” may constitute the legal basis for the processing of the personal data
of the consumer in consumer transactions without seeking the consent of the
consumer.

Keywords

Consumer, Data subject, Personal data, Consent, Cookies
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Sigorta Hukuku Ozelinde Asliye Ticaret ve Tiiketici
Mahkemesinin Gorev Dagilimina iligkin Yargitay
Kararlarina Elestirel Bir Bakis

Dr. Ogr. Uyesi Ayse Cakar

Ozet

6102 sayil1 Tiirk Ticaret Kanunu'nun (TTK) 5’inci maddesinin1’inci fikrasinda
aksine hiikiim bulunmadikga, dava olunan seyin degerine veya tutarina bakil-
maksizin asliye ticaret mahkemesinin tiim ticari davalar ile ticari nitelikteki
cekismesiz yargi islerine bakmakla gorevli oldugu ifade edilmistir. Hangi uyus-
mazliklarin ticari dava sayilacagi ise TTK nin 4’incii maddesinde kaleme alin-
mis ve anilan hitkiimde TTKde 6ngoriilen hususlardan dogan hukuk davala-
rinin (mutlak) ticari davaya viicut verecegi belirtilmistir. Sigorta sozlesmesinin
akdedilmesi ile akdedilen bu sozlesmenin hiikiim ve sonuglarina iligkin dii-
zenlemelerin TTK’nin Altinci Kitabr'nda yer almasi hasebiyle sigorta huku-
kundan dogan uyusmazliklarin mutlak ticari dava sayilacagi ve anilan uyus-
mazliklarin ¢oziimiinde asliye ticaret mahkemesinin gorevli olacag: diisiinii-
lebilir. Ancak 6502 say1l1 Tiiketicinin Korunmast Hakkinda Kanun'un (TKHK)
83’tincii maddesinin 2’nci fikrasinda taraflardan birini tiiketicinin olusturdugu
islemlerle ilgili diger kanunlarda hiikiim olmasinin, bu islemin tiiketici islemi
sayllmasini ve TKHK’ nin gorev ve yetkiye iliskin hiikiimlerinin uygulanmasini
engellemeyecegi zikredilmistir. Mezktr durumda, sigorta szlesmeleri bagla-
minda sigorta ettirenin TKHK’nin 3’tincii maddesi kapsaminda tiiketici sayil-
dig1 hallerde, akdedilen bu s6zlesme tiiketici islemi niteligini haiz olacak ve bu
sozlesmeden dogan uyusmazliklarin ¢6ziimde tiiketici mahkemesi gorevli ki-
linacaktir. Tam da bu noktada mutlak ticari davaya viicut verecek ve asliye ti-
caret mahkemesinde ¢6ziime kavusturulacak sigorta sozlesmesinden dogan
bir uyusmazhigin, yalnizca TKHKdeki bir hitkiim sebebiyle tiiketici mahke-
mesinde goriilmesinin ne kadar isabetli olacaginin tartisilmasi gerekir.

Yargitay, bir sigorta sozlesmesinden dogan uyusmazligin hangi mahke-
menin gorev alanina girdigini belirlerken uyusmazligin taraflarindan yola ¢ik-
mustir. $6yle ki uyusmazlik sigorta sozlesmesinin taraflari arasinda vuku
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bulmus ise uyusmazligin tiiketici mahkemesinde ¢6ziime kavusturulacagini
beyan etmistir. S6z konusu uyusmazlik sigorta s6zlesmesinin taraflari arasinda
cereyan etmeyip, sigortact ile bir {i¢lincii kisi arasinda mevzubahis ise uyus-
mazligin giderilmesinde asliye ticaret mahkemesinin gorevli olacagi goriisiini
serdetmistir. Nitekim Yargitay kararlarinda, mal sigortas: sozlesmeleri baki-
mindan sigorta ettiren ile sigortaci arasindaki uyusmazliklarin tiiketici mah-
kemesinde goriilecegi; sozlesmede bir de sigortali belirlenmis ise sigortal1 ani-
lan sozlesmenin tarafi olmadigindan sigortali ile sigortaci arasindaki uyus-
mazliklarin asliye ticaret mahkemesinde ¢oziilecegi beyan edilmistir. Ayn1 go-
risten hareketle sorumluluk sigortalar1 baglaminda sigorta ettiren ile sigortaci
arasindaki uyusmazliklarda tiiketici mahkemesi gorevli kilinmig, TTK’nin
1478inci maddesi kapsaminda zarar gorenin dogrudan dava hakkina dayana-
rak sigortaciya kars1 yoneltecegi taleplerde ise asliye ticaret mahkemesinin go-
revli olacag: zikredilmistir. Son olarak hayat sigortas: sozlesmeleri ¢ergeve-
sinde sigorta ettiren ile sigortaci arasindaki uyusmazliklarin ¢éziimiinde tiike-
tici mahkemesinin gorevli addedilecegi, sozlesmede taraf sifatin1 tasimayan
ticlincii kigiler (lehtar, mirasgilar, rehin alacaklisi) ile sigortaci arasinda vuku
bulacak anlagmazliklarin giderilmesinde ise asliye ticaret mahkemesinin rol
alacagi belirtilmistir.

Kanaatimizce sigorta sozlesmeleri bakimindan asliye ticaret ve tiiketici
mahkemesinin gorev alanini tayin ederken yalnizca sézlesmenin taraflarina
bakilarak yapilan belirleme yerinde bir sonuca gotiirmeyecektir. Zira sozles-
menin taraflari arasinda tesekkiil eden bir uyusmazlikta dava her ne kadar tii-
ketici mahkemesinde goriilecek olsa da bu mahkeme sigorta sozlesmesine ilis-
kin TTKdeki hiikiimleri uygulayacak, uyusmazligin ¢éziimiinde gogu zaman
TKHKdeki hitkiimleri tatbik etmesini gerektiren bir durum séz konusu olma-
yacaktir. [fade etmek gerekir ki ¢ogu zaman TKHKdeki diizenlemelerin uygu-
lanmasini gerektirmeyen bir uyusmazhigin tiiketici mahkemesinde goriilmesi
ne kadar dogrudur? Keza tiiketici mahkemesinin yahut tiiketici hakem heye-
tinin, mutlak ticari davaya viicut veren ve 6zel uzmanlik gerektiren sigorta ih-
tilaflarinda TTKdeki hiikiimleri degerlendirmesi ve somut olaya tatbik etmesi
tilketiciye daha gercek bir giivence mi saglayacaktir? Tiiketicinin korunmasi-
nin amaglandig1 bir noktada, TTKnin degerlendirilmesi ve uygulanmas: ba-
kimindan 6zel uzmanliga sahip asliye ticaret mahkemesinin bu hitkiimleri de-
gerlendirip uygulamasi nispeten daha isabetli bir tercih degil midir? Ayrica
ayni sigorta sozlesmesinden dogan taleplerde hatta bazen ayni igerigi ihtiva
eden taleplerde yalnizca sozlesmenin taraflarina bakilarak basvurulacak
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mahkemenin belirlenmesi gergek anlamda tiiketicinin korunmasina ne kadar
hizmet etmektedir? Hukuken ayni talepleri igeren iki davanin, sadece tarafla-
rina bakilarak farkli mahkemelerde goriilmesi hukuken tutarli bir yol mudur?

Calismamizda Yargitay'in asliye ticaret ve titketici mahkemesinin gorev
dagilimina iliskin verdigi kararlar detaylica ele alinacak olup, yukarida arz edi-
len sorulara tiiketici ve sigorta hukuku 6zelinde cevap aranacaktir. En nihaye-
tinde konuya iliskin kisisel degerlendirmelere yer verilecektir.

Anahtar Kelimeler
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A Critical Outlook at the Supreme Court Decisions on
the Distribution of Duties of the Commercial and
Consumer Court of First Instance, in the Field

of Insurance Law

Dr. Ogr. Uyesi Ayse Cakar

Abstract

Article 5(1) of the Turkish Commercial Code No. 6102 (TCC) states that, un-
less otherwise stipulated, the commercial court of first instance is authorized
to hear all commercial cases and non-contentious judicial proceedings of a
commercial nature, regardless of the value or amount of the thing sued. Article
4 of the TCC defines which disputes shall be considered as commercial lawsu-
its, and it is stated in the aforementioned provision that civil lawsuits arising
from the matters stipulated in the TCC shall constitute (absolute) commercial
lawsuits. Since the regulations regarding the conclusion of the insurance cont-
ract and the provisions and consequences of this contract are included in the
Sixth Book of the TCC, it may be considered that the disputes arising from the
insurance law will be considered as absolute commercial cases and the com-
mercial court of first instance will be authorized to resolve the said disputes.
However, in paragraph 2 of Article 83 of the Law No. 6502 on Consumer Pro-
tection (CPL), it is stated that the existence of provisions in other laws regar-
ding the transactions in which one of the parties is a consumer shall not pre-
vent this transaction from being deemed as a consumer transaction and the
application of the provisions of the CPL regarding jurisdiction and compe-
tence. In the aforementioned case, in the context of insurance contracts, in ca-
ses where the insurer is deemed to be a consumer within the scope of Article
3 of the CPL, this contract will have the characteristics of a consumer transac-
tion and the consumer court will be authorized to resolve disputes arising from
this contract. At this very point, it is necessary to discuss how accurate it would
be for a dispute arising out of an insurance contract, which would give rise to
an absolute commercial case and be resolved in the commercial court of first
instance, to be heard by the consumer court only due to a provision in the CPL.
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The Court of Cassation, while determining which court has jurisdiction
over a dispute arising from an insurance contract, has started from the parties
to the dispute. Namely, if the dispute occurred between the parties to the in-
surance contract, the Court of Cassation declared that the dispute will be re-
solved in the consumer court. If the dispute in question is not between the
parties to the insurance contract, but between the insurer and a third party, the
commercial court of first instance will be authorized to resolve the dispute. As
a matter of fact, in the decisions of the Court of Cassation, it has been declared
that the disputes between the insurer and the insured shall be resolved by the
consumer court in terms of property insurance contracts; and if an insured is
also specified in the contract, the disputes between the insured and the insurer
shall be resolved by the commercial court of first instance since the insured is
not a party to the said contract. Based on the same view, in the context of lia-
bility insurances, the consumer court is authorized to hear disputes between
the insured and the insurer, and the commercial court of first instance will be
authorized to hear claims brought by the injured party against the insurer ba-
sed on the direct right of action under Article 1478 of the TCC. Finally, it is
stated that the consumer court will be authorized to resolve disputes between
the insured and the insurer within the framework of life insurance contracts,
and the commercial court of first instance will take part in resolving disputes
between the insurer and third parties (beneficiaries, heirs, pledgees) who are
not parties to the contract.

In our opinion, when determining the jurisdiction of the commercial co-
urt of first instance and the consumer court in terms of insurance contracts,
the determination made only by looking at the parties to the contract will not
lead to a proper conclusion. This is because, although the case will be heard by
the consumer court in a dispute between the parties to the contract, this court
will apply the provisions of the TCC regarding the insurance contract, and
there will not be a situation that requires it to apply the provisions of the CPL
in the resolution of the dispute most of the time. It should be stated that, how
accurate is it for a consumer court to hear a dispute that does not require the
application of the provisions of the CPL most of the time? Likewise, will it pro-
vide a more real assurance to the consumer if the consumer court or the con-
sumer arbitration committee evaluates and applies the provisions of the TCC
in insurance disputes that constitute an absolute commercial case and require
special expertise? At a point where consumer protection is aimed, is it not a
relatively more appropriate choice for the commercial court of first instance,
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which has special expertise in the evaluation and application of the TCC, to
evaluate and apply these provisions? Also, in claims arising from the same in-
surance contract, and sometimes even in claims involving the same content,
how far does the determination of the court to be applied only by looking at
the parties to the contract serve the protection of the consumer in real terms?
Is it a legally consistent way for two lawsuits involving the same claims to be
heard in different courts based only on the parties?

In our study, the decisions of the Court of Cassation regarding the alloca-
tion of the duties of the commercial court of first instance and the consumer
court will be discussed in detail, and answers to the above questions will be
sought in the context of consumer and insurance law. Finally, personal evalu-
ations on the subject will be given.

Keywords

Commercial Court Of First Instance, Consumer Courts, Jurisdiction Area, In-
surance Law, Consumer Law
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Hizmet Saglayicilarin Yetkili Servis Hizmetlerinde Kara
Liste Uygulamasi Uzerine Diisiinceler

Dr. Ogr. Uyesi Giiray Tiirker

Ozet

Mal satimi sonras1 malin bakimi ve onarimuyla ilgili olarak devreye giren yet-
kili servis hizmetleri, hizmet saglayicilarin 6nemli faaliyet alanlarindan birini
olusturmaktadir. Ozellikle internet arama motorlarinda tiiketiciyi yaniltici
yetkili servis imaj1 veren kisilerin tiiketiciye ulagmasini 6nlemek adina ayni
zamanda iiretici veya satic1 konumunda olan hizmet saglayicilar bazi ¢oziim
yontemleri gelistirmektedir. Bunlardan birini de yetkili servis hizmetlerinin
tek elden hizmet saglayicisinin yonetimi ve kontroliinde verilmesi olugtur-
maktadir. Bu sistemde genellikle tiiketici, hizmet saglayicisinin verdigi sabit
telefon numaras tizerinden veya hizmet saglayicisinin web sitesinden randevu
kayd1 olusturmakta ve hizmet saglayicisi kendi organizasyonu kapsaminda
yetkili servisi tiiketiciye kendisi yonlendirmektedir. Yetkili servis hizmetleri
konusunda adeta bir tekel durumu yaratan bu sistem beraberinde tartismali
uygulamalar da getirmektedir. Hizmet saglayicilarinin yetkili servis hizmetle-
rinde kullandig1 “kara liste” uygulamasi bu tartigmali uygulamalarin bir 6rne-
gini teskil etmektedir. Kara liste uygulamasinda hizmet saglayicilarin hizmet
bedelini 6demede temerriide diisen veya hizmet konusu ve bedelini kotii ifa
gibi sebeplerle uyusmazlik konusu yapan tiiketicilere bir daha yetkili servis
hizmeti vermedigi ya da vermekten ka¢indig1 goriilmektedir. Zaman zaman
hizmet saglayicilarin kara liste uygulamasina tiiketiciyle yaptiklari o mala ilis-
kin satis sozlesmeleri ieriginde de yer verdigine rastlanmaktadir. Kara liste
uygulamasi neticesinde tiiketici satin almis oldugu mala iliskin olarak giiveni-
lir, kargisinda muhatap bulabilecegi bir hizmet alma sansin1 kaybetmektedir.

Bu tartigmali uygulama sozlesme yapma zorunlulugu ve siirekli eser soz-
lesmelerinde 6demezlik def’i kavramlari ekseninde ele alinmalidir. Borglar
hukukuna egemen olan “sozlesme 6zgiirliigii ilkesi” 6502 sayili Tiiketicinin
Korunmasi1 Hakkinda Kanun’'un 6. maddesi ile sinirlanmigtir. Bu sinirlamalar
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» «

kendini “satistan kaginma yasagr’, “hizmet saglamaktan kaginma yasag1” ve
“agirlagtirici kosullar getirme yasag1” olarak gostermektedir. Diger bir ifadeyle,
burada hizmet saglayicisinin “sozlesme yapma zorunlulugundan” bahsedil-
mektedir. Sozlesme yapma zorunlulugu, sozlesme 6zgiirliigiiniin kapsaminda
yer alan sozlesme yapip yapmama ozgiirliigii ile sozlesmenin tarafini segme
ozgirlagi ile dogrudan ilgilidir. TKHK m.6/1I hitkmii, hizmet saglayicilarin
hakli sebep olmaksizin hizmeti saglamaktan kaginamayacagini diizenlemek-
tedir. Fakat, hakli sebebin ne oldugu kanunda belirtilmemis, bu konuda
hakime genis bir takdir yetkisi verilmistir. Bu bakimdan, hizmet saglayicinin
hakl: bir sebebinin bulunup bulunmadig1 somut olayin 6zelligine gore deger-
lendirilecektir. Bu noktada hakli sebebin belirlenmesinde dl¢iitiin ne olacagi
6nem arz eder. Hakl1 sebebin belirlenmesine iligkin olgiitte oncelikle yetkili
servis hizmetlerinin tek elden gergeklestirilip gergeklestirilmediginin irdelen-
mesi gerekir. $6yle ki; yetkili servis hizmetlerinin alinmasi konusunda birden
¢ok hizmet saglayicisina tiiketicinin rahatlikla ulasabildigi varsayiminda hakli
neden 6l¢iitii daha hafif olacaktir. Ornegin, hizmet verdigi tiiketicinin hizmet
bedelini 6deme temerriide diismesi veya hizmete iliskin olarak uyusmazlik
dogmasi hélinde hizmet saglayict TKHK m.6/IT'deki hakli sebep hitkmiine da-
yanarak sozlesme yapma zorunlulugunu asabilecektir. Zira bu halde tiiketici,
kendisiyle sozlesme yapmaktan kaginan yetkili servis yerine bagka bir yetkili
servis ile rahatlikla eser sdzlesmesi yapabilecektir. Yetkili servis hizmetlerinin
tek elden gerceklestirildigi varsayiminda ise hakli neden ol¢iitii daha agir ola-
caktir. Yetkili servis hizmeti alinabilmesinin tekel durumundaki hizmet sagla-
yicinin irade beyanina bagli oldugu durumda sézlesme yapma zorunlulugu-
nun asilmasi kolay olmamalidir. Ancak, hizmet bedellerini 6dememeyi adeta
aligkanlik haline getiren bir tiiketiciyle ilgili olarak s6zlesme yapma zorunlu-
lugundan bahsedilmesi TKHK m.6/II ¢ercevesinde miimkiin olmayacaktir.
Yetkili servis hizmetlerine iligkin olarak tiiketiciyle ¢erceve sozlesme niteli-
ginde siirekli eser sozlesmeleri de akdedilebilir. Bu tiir sozlesmelerde, hizmet
bedelinin tek sefer dahi 6denmemesi veya hizmet saglayici ile uyusmazlik ya-
sanmas1 hélinde bir daha hizmet verilmeyecegine iliskin s6zlesme hiikiimleri
TKHK m.5de diizenlenen haksiz sart hitkiimleri kapsaminda degerlendirile-
bilir. Bu tiir bir s6zlesmenin varlig1 halinde yine éncelikle hizmet saglayicinin
bakim ve onarim hizmetlerini tek elden verip vermedigine bakilmalidir. Ba-
kim ve onarim hizmetlerine iligkin bedellerini 6demede siirekli temerriide dii-
sen bir tiketici profili karsisinda siirekli eser sozlesmelerinde 6demezlik
def’inden faydalanarak hizmet saglayicinin hizmet vermekten kaginabilecegi
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de savunulabilir. Esasen buradaki siirekli 6demezlik def’i TKHK m.6/1I'deki
hakli nedenin hukuki temelini olusturur.

Caligmamiz kapsaminda, yetkili servis hizmetlerinde hizmet saglayicinin
sozlesme yapma zorunlulugunun belirlenmesinde esas alinacak 6lgiit ve sii-
rekli eser sozlesmesinin varlig1 hilinde 6demezlik def’inden hizmet saglayici-
sinin faydalanip faydalanamayacagi belirttigimiz esaslar cergevesinde ele ali-
nacaktir.

Anahtar Kelimeler

Hizmet saglayicy, tiiketici, kara liste, sozlesme yapma zorunlulugu, 6demezlik
def’i.
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Thouhgts Regarding Blacklist Enforcement of Service
Providers in Authorized Service Services

Dr. Ogr. Uyesi Giiray Tiirker

Abstract

Authorized services, which are engaged in the maintenance and repair of the
goods after the sale of goods, constitute one of the important fields of activity
of service providers. Service providers who are also manufacturers or selller,
develop some solution methods in order to prevent people who give mislea-
ding authorized service images to consumers, especially on internet search en-
gines, from reaching consumers. One of these is the provision of authorized
service works under the management and control of the service provider. In
this system, the consumer usually makes an appointment through the landline
telephone number provided by the service provider or through the service pro-
vider's website and the service provider directs the authorized service to the
consumer within the scope of its own organization. This system, which almost
creates a monopol in authorized service, also brings controversial practices.
The "blacklist" practice used by service providers in authorized service services
constitutes an example of these controversial practices. In the blacklist enfor-
cement, it is seen that service providers do not provide or refrain from provi-
ding authorized service to consumers who default in paying the service fee or
who make the service subject and fee a subject of dispute due to reasons such
as poor performance. In other words, service providers do not enter into cont-
racts with such consumers. From time to time, it is observed that service pro-
viders also include the blacklist enforcement in the content of the sales cont-
racts for that good with the consumer. As a result of the blacklisting enforce-
ment, the consumer loses the chance to receive a reliable service.

This controversial practice should be addressed in the context of the con-
cepts of the obligation to contract and the defense of non-payment in continu-
ous work contracts. The "principle of freedom of contract”, which dominates
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the law of obligations, is limited by Article 6 of the Consumer Protection Law
No. 6502. These limitations manifest themselves as "prohibition of refraining
from sales", "prohibition of refraining from providing services" and "prohibi-
tion of imposing aggravating conditions". In other words, this article refers to
the "obligation to contract" of the service provider. The obligation to conclude
a contract is directly related to the freedom to conclude or not to conclude a
contract and the freedom to choose the party to the contract. Article 6/II of
the CPL regulates that service providers cannot refrain from providing the ser-
vice without just cause. However, the law does not specify what the just cause
is, and the judge is given a wide discretion in this regard. In this respect, whet-
her the service provider has a just cause will be evaluated according to the cha-
racteristics of the concrete case. At this point, the criteria for determining the
just cause is important. In the criterion for determining the just cause, first of
all, it is necessary to examine whether the authorized service services are pro-
vided from a single source. Namely, the criterion of just cause will be lighter
on the assumption that the consumer can easily access to multiple service pro-
viders for receiving authorized service. For example, in the event that the con-
sumer defaults in the payment of the service fee or a dispute arises regarding
the service, the service provider may overcome the obligation to conclude a
contract based on the just cause provision in Article 6/II of the CPL. In this
case, the consumer will be able to easily conclude a work contract with another
authorized service provider instead of the authorized service provider who ref-
rains from concluding a contract with him. On the other hand, the just cause
criterion will be heavier in the assumption that the authorized services are pro-
vided from a single source. It should not be easy to overcome the obligation to
conclude a contract in a situation where obtaining authorized service depends
on the declaration of will of the monopol service provider. However, it will not
be possible to talk about the obligation to conclude a contract with a consumer
who has made a habit of not paying the service fees within the framework of
Article 6/1I of the CPL. Continuous work contracts may also be concluded
with the consumer in the form of a framework contract regarding authorized
service services. In such contracts, the contractual provisions stipulating that
the service will not be provided again in case of non-payment of the service
fee even for a single time or in case of a dispute with the service provider may
be evaluated within the scope of the unfair terms provisions regulated under
Article 5 of the CPL. In the presence of such a contract, it should first be exami-
ned whether the service provider provides maintenance and repair services
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from a single source. It may also be argued that the service provider may ref-
rain from providing services by utilizing the defense of non-payment in con-
tinuous work contracts in the face of a consumer profile that constantly defa-
ults in the payment of maintenance and repair services. In fact, the defense of
continuous non-payment here constitutes the legal basis of the just cause un-
der Article 6/1II of the CPL.

Within the scope of our study, the criteria to be taken as basis in determi-
ning the obligation of the service provider to conclude a contract in authorized
service services and whether the service provider can benefit from the non-
payment defense in the presence of a continuous work contract will be discus-
sed within the framework of the principles we have stated.

Keywords

Service provider, consumer, blacklist, obligation to contract, non-payment de-
fense.

51



TUKETICi HUKUKU SEMPOZYUMU 5-6 MART 2024, KIRIKKALE, TURKIYE

Yargitay Kararlari Isiginda Piramit Satis ve Network
Satis Arasindaki Farklar

Tugcem Secer

Ozet

Giiniimiiz tiiketici hukuku yelpazesinde; piramit satis, dogrudan satis, ponzi
satis, kartopu satig ya da network satis gibi farkli isimler altinda tanimlanan
ancak uygulamada benzer olsa da esasen birbirinden farkli 6zellikler gosteren
birgok farkli satis sistemi bulunur. Bu sézlesmelerin igerisinden piramit satis,
tanimin1 6502 sayili Tiiketicinin Korunmas1 Hakkinda Kanunda bulmas: se-
bebiyle ayrilir. Piramit satis, her ne kadar kanuni diizenlemeye sahip olsa da
esasen bu diizenlemenin temel niteligi yasaklayici olmasidir. Piramit satis, en
kisa manastyla, sisteme katilan kisilerin giris parasi olarak ifade edilen belirli
bir paray1 ya da malvarligini getirmesini, daha sonra sisteme bagka kisileri da-
hil etmesini, bu sayede sisteme konulan para ve malvarlig1 karsiliginda ytiksek
kazang elde edilecegi vaadini igerir. 6502 sayili Kanun, piramit satis1 kanuna
aykir1 pazarlama ag1 sistemi olarak nitelendirir. Clinkii bu sistemde yiiksek ka-
zang beklentisini gergeklestirmenin temel motivasyonu sisteme diger insanlari
dahil etmek ve onlarin getirecegi giris parasini, mevcut iiyelere kar olarak da-
gitmaktir. Bu nedenle, genellikle sistemin ¢okmesiyle birlikte, piramidin son
basamaginin iiyelerinin yatirimlarini kaybettikleri goriiliir. Boylece piramidin
tepesinde yer alan iiyeler herhangi gercekgi bir yatirim ya da is yapmaksizin
diger tiyelerin giris paralariyla kazang elde eder. Sisteme yeni iiye girisinin son-
lanmas1 ve kurucularin ka¢masiyla da piramit satis sistemi ¢oker. Oysa
network satis, dogrudan satis temeline dayanan bir pazarlama yontemidir. Bu
nedenle, Network satis, 6502 sayili Tiiketicinin Korunmasi Hakkinda Kanun
ve Isyeri Diginda Kurulan Sézlegmeler Yonetmeligi kapsaminda degerlendiril-
melidir. Network satisin, diger yasaklanmus satis sistemlerinden ayrilan yonle-
rini bilmek sozlesmeyi niteleyebilmek bakimindan 6nemlidir. Bu gergevede,
Isyeri Disinda Kurulan Sozlesmeler Yonetmeliginin 25. maddesinin birinci
fikras1 uyarinca, network satigin temelinde bir iiriintin pazarlanmasi ve satist
vardir; oysa piramit satis siteminde nihai amag satis yapmak degil tiye kaydet-
mektir. Piramit satig sisteminin genellikle karmagik bir kazang dagilim semasi
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vardir; oysa network satista prim sistemi agik ve belirlidir. Piramit satis siste-
minde giris parasi karsiliginda tiyenin belirli bir @iriinii almasi s6z konusu olsa
bile, iiye sistemden ¢ikmak istediginde {iriinii iade edemez ve giris parasini
geri alamaz. Ancak network satista tiyelige yani dogrudan saticiliga giris parasi
talep edilemez veya satilacak iiriin indirimli olarak belirli bir para karsiliginda
alinsa bile {irii pazarlanamaz ise iade edilebilir. Ciinkii, Isyeri Disinda Kurulan
Sozlesmeler Yonetmeligimin 25. maddesi uyarinca dogrudan satici olan kisi,
hicbir masraf ve cezai sart 6demeksizin sistemden ayrilma hakkina sahiptir.
Tiim bu farkliliklara ragmen, uygulamada ¢ogu zaman network satigin birgok
yoniiyle kapidan satisa ya da piramit satisa yaklastig1 goriiliir. Bu nedenle, 6zel-
likle son yillarda, ilk derece mahkemelerinin piramit satis ve network satis ay1-
rimin1 yapamamalari nedeniyle Yargitay tarafindan sikga bozma kararlar ve-
rildigi goriliir. Yargitay, bu cihetle, 6zellikle piramit satigin unsurlarinin, sart-
larinin ve sistemin 6zelliklerinin dikkate alinarak taraflar arasinda yapilan sa-
tisinin piramit satig olup olmadiginin tespitinin yapilmasini ve bu amagla
Giimriik ve Ticaret Bakanligrnin denetim raporlarinin uzman bilirkisi araci-
ligryla incelenmesi gerekliligini sik¢a vurgular. Zira, sézlesmenin dogrudan sa-
tic1 tarafi ¢ogu zaman, sozlesmeyi piramit sozlesme olarak nitelemek ve soz-
lesmenin gegersizligini ileri siirmek egilimindedir. Bu nedenle, bu iki tip soz-
lesmenin ayirt edici ozelliklerinin ve sozlesmelere 6zgii 6lgiitlerin bilinmesi,
var olan sozlesmenin hukuki mevcudiyetini koruyabilmesi bakimindan
onemlidir.

Anahtar Kelimeler
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Differences Between Pyramid Sales and Network Sales
in the Scope of Judicial Decisions

Tugcem Secer

Abstract

In the context of today's consumer protection law, there are many diffe-
rent sales systems that are defined under different names such as pyramid sa-
les, direct sales, ponzi sales, snowball sales or network sales. These sale types
may be seen similar in practice but essentially have different characteristics.
Among these contracts, pyramid sales is distinguished as it finds its definition
in the Law No. 6502. Although pyramid sales has a legal definition, the main
characteristic of this regulation is to be prohibitive. In its most basic form, py-
ramid selling is a scheme where participants are promised substantial profits
in exchange for their money and assets. This scheme also involves the require-
ment that new members bring in a certain amount of money or assets to be
used as entry money before they can add more participants. Law No. 6502
characterizes pyramid sales as an illegal marketing network system. Because
the main motivation for realizing the expectation of high profits in this system
is to recruit others into the system and distribute their entry money as profit
to existing members. As a result, the pyramid sales system collapses when the
top members earn generously off the admission money of lower-ranking
members without having to put in any actual effort or investment. And when
the entry of new members into the system ends, the founders flee. However,
network sales is a marketing method that includes the direct sales. Network
sales can be examined within the scope of the Consumer Protection Law No.
6502 and the Regulation on the Contracts Established Outside the Workplace.
According to the first paragraph of Article 25 of the Regulation on the Cont-
racts Established Outside the Workplace, network sales is based on the marke-
ting and sale of a product, whereas the aim of pyramid sales is not to make
sales but to register new members. Pyramid sales often have a complex gain
sharing system, whereas in network selling the bonus system is clear and spe-
cific. When a member of a pyramid selling system purchases a product in
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exchange for an admission fee, the member is not permitted to return the pro-
duct and receive the entrance cost back when he/she decides to quit the system.
But according to network sales, even if the product to be sold is bought for a
specific amount of money at a discount, it can be refunded if the product can-
not be marketed. Additionally, the admission fee for becoming the direct sa-
lesmanship cannot be demanded. This is so that the direct seller can exit the
system free of charge and without incurring any penalties under Article 25 of
the Regulation on Contracts Established Outside the Workplace. Despite all
these differences network marketing really resembles doorstep selling and py-
ramid selling in many respects. It is noted that first instance courts have regu-
larly overturned rulings because they failed to distinguish between network
sales and pyramid sales, particularly in recent Supreme Court cases. In this
regard, the Court of Cassation has often emphasized that it is necessary to fi-
gure out whether the sale between the parties is a pyramid sale or not, parti-
cularly by considering the components, terms, and features of the pyramid sale
system. Expert witnesses should be consulted to accomplish this. The Ministry
of Customs and Trade's inspection reports should be examined for this pur-
pose. The contract's direct seller party frequently tends to call the agreement a
pyramid scheme and make the case that it is unenforceable. Therefore, in order
to maintain the legal existence of the current contract, it is crucial to unders-
tand the unique characteristics of these two types of contracts.

Key Words

Ponzi scheme, network sale, pyramid sales, consumer, direct sales.
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Otomotiv Sektoriinde Ayip Nedeniyle Tiiketicinin
Ugradig: Deger Kaybinin Tazmini

Av. Arb. Sule Karakaya

Ozet

Otomotiv sektorii, temel olarak motorlu tagit araglarinin tasarimi, gelistiril-
mesi, Giretimi ve pazarlanmasini kapsayan bir is sektoriidiir. Diinya ¢apinda,
toplam motorlu tasit tiretiminin yaklagik %70 oraninda bir béliimii, otomobil
tiretimini kargilamaktadir. Ayni oran Tiirkiyede de gegerlidir. S6z konusu oran
g6z oniine alindiginda, otomobil iiretiminin diger motorlu araglara nazaran
¢ok daha yiiksek sayida yapildig1 anlasilmaktadir. Bu dogrultuda otomobil
tiretiminin, otomotiv sanayiinin temeli oldugu acik¢a ortadadir. Otomobil
sektoriinde bityiik hacimli sirketlere karsi, tiiketici konumunda bulunan kisi-
lerin ekonomik haklar: kapsaminda 6nemi her gegen giin artan tiiketici hak-
lary, bildiri konumuzun belirlenmesinde etkili olmustur. Otomobil satisindan
kaynaklanan hukuki meselelerde tiiketiciyi bilinglendirme ve Tiirkiyede hak
arama kiltiiriiniin yayginlasmasina katkida bulunmak, bildirinin esas amag-
larindandur.

Hukuki bir kavram olarak “ay1p’, satilan bir malda ortaya ¢ikan ve alicinin
o maldan téimiiyle ya da gerektigi gibi yararlanmasini engelleyen eksiklik veya
aksakliklardir. 6502 sayili Tiiketicinin Korunmas: Hakkinda Kanun'un 11.
maddesi geregi, tiiketici ayipli bir mal ile karsilastiginda se¢imlik haklara sa-
hiptir. Bu se¢imlik haklar; ayipli malin geri verilmesi suretiyle sozlesmeden
donme, ayip oraninda indirim veya {icretsiz onarim isteme ya da malin ayipsiz
misli ile degistirilmesini isteme haklaridir. Tiiketici, bunlardan birini se¢me
konusunda 6zgiir olup; satici, tiiketicinin tercih ettigi bu talebi yerine getir-
mekle yiikiimliidiir. Bu noktada belirtmek gerekir ki; 6502 Sayil1 Tiiketicinin
Korunmasi Hakkinda Kanun ay1p konusunda tiiketici lehine bir karine getire-
rek, teslim tarihinden itibaren alt1 ay i¢inde ortaya ¢ikan ayiplarin, teslim tari-
hinde var oldugunu kabul etmis ve bu halde malin ayipli olmadigina iligkin
ispat yiikiinii saticiya yliklemistir.
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Satin alinan aracin ayipli olmasi durumuna, daha ¢ok ikinci el otomobil
satislarinda rastlansa da, bu durum sifir arag satislarinda da ortaya ¢ikabilmek-
tedir. $oyle ki, satin alinan sifir aragta mevcut bir ayip, tiretim agamasindaki
bir eksiklikten veya aracin aliciya teslim edilme siirecindeki kullanimdan kay-
naklanabilmektedir. Ornegin, sifir kilometre oldugu belirtilerek satilan aracin
gergekte sifir kilometre olmamasi, aracin iiretiminden kaynakli meydana gelen
boya atmalar1 veya frenleme sistemi ve motor arizalar1 bu kapsamda degerlen-
dirilebilir.

Satin aldig1 aracin ayipli olmas: halinde tiiketicinin “cretsiz degisim”
veya “bedel iadesi” haklarinin dogabilmesi i¢in, s6z konusu ayipl aracin tiike-
tici tarafindan servis, bayii veya ithalat¢iya iade/teslim edilmis olma sart1 aran-
mamaktadir. Yargisal uygulamada bir donem tereddiit yaganan bu konuda Yar-
gitay, giincel tarihli kararlarinda tiiketicinin bu se¢imlik haklarini kullanma-
sinda ayipli aracin iade edilmis olmasi kosulunu aramamaktadir.

Tiiketicinin, ayrpli mal1 geri vermeye hazir oldugunu bildirerek 6dedigi
bedelin jadesini talep etmesi halinde, bu durum ¢ogu zaman tiiketici aleyhine
sonuglar dogurmaktadir. Zira giincel piyasa kosullarinda siirekli artisa gec-
mekte olan arag fiyatlar1 diistintildiigiinde, tiiketicinin iade aldig1 bedelle ayiph
araca benzer yeni bir arag alabilmesi son derece gii¢ olacaktir. Bu nedenle, se-
¢imlik haklardan bir digeri olan “imkén varsa, satilanin ayipsiz bir misli ile
degistirilmesini isteme” hakki, ayiph aragla karsilasan tiiketicinin artan arag
tiyatlarindan etkilenmemesi ve aracin deger kaybetmemesi adina tiiketiciye en
fazla fayda saglayacak hak olacaktir.

Tiiketicinin, “ayipli ara¢ nedeniyle ayipsiz misli ile degistirilmesini is-
teme” hakkini kullanmas: ve mahkeme tarafindan davanin kabuli ile talep
dogrultusunda karar verildigi hallerde, uygulamada bazi sorunlar ortaya ¢ik-
maktadir. Bu sorunlarin baginda, ¢zellikle ilama konu aracin artik tiretilme-
mesi nedeniyle misli esyanin borglunun elinde olmamasi gelmektedir. Zira
tiretici firmalar, 6nceden piyasaya stirmiis olduklar: araglari, gesitli sebeplerle
belli bir zaman sonra tekrar iiretmemektedir. Yargitay’a gore, dava konusu oto-
mobilin tretiminin durmus olmasi, tiiketicinin ayipsiz misli ile degistirme
hakkini kullanmasina engel degildir. Ancak bu duruma istinaden mahkeme-
ler, “misli ile degisim talebinin kabuliine; aracin misli ile degisiminin miimkiin
olmamas1 halinde ise 2004 say1li Icra ve Iflas Kanunu'nun 24. Maddesine gore
islem yapilacagina” dair hiikiim olusturabilmektedir. S6z konusu hitkme gore,
mal teslim borcu, para borcuna dénitiserek bor¢lu, malin bedelini alacakliya
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para olarak 6demek zorunda kalmaktadir. Ancak bedeli iade almis olsa bile
tiiketicinin bu siiregte deger kaybina ugramasi muhtemeldir. Konuya iliskin
yasal diizenlemelerin yetersiz olmasi nedeniyle uygulamada ortaya ¢ikan bazi
sorunlar Yargitay ictihatlari ile giderilmeye galisiimaktadr.

6502 Sayili Tiiketicinin Korunmasi Hakkinda Kanunun 11. maddesinin
son fikrasina gore, tiiketicinin se¢imlik haklarindan biri ile birlikte 6098 say1ili
Tiirk Borglar Kanunu hiikiimleri uyarinca tazminat talep etme hakki da bu-
lunmaktadir. Bu baglamda, tiiketicinin yasal haklarini kullanmasi ve akabinde
isleyen yargilama ve hiikmiin icrast siireglerinde, paranin alim giiciiniin azal-
mas1, deger kaybi, giiniimiiz ekonomik kosullarinin getirdigi olumsuz sonug-
lar ve bu sonuglara kars: kullanilabilecek yasal imkanlar, bildirinin ele alacag:
temel meseledir.

Anahtar kelimeler

Ay1p, ayipli arag, enflasyon, deger kaybi, tazminat, agkin zarar.
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Compensation for Loss of Value Suffered
by the Consumer in the Automotive Sector

Av. Arb. Sule Karakaya

Abstract

The automotive sector is a business sector that mainly covers the design, deve-
lopment, production and marketing of motor vehicles. Worldwide, automobile
production accounts for around 70% of total motor vehicle production. The
same ratio is also valid in Turkey. Considering this ratio, it is understood that
automobiles are produced in much higher numbers than other motor vehicles.
In this light, it is obvious that automobile production is the foundation of the
automotive industry. The increasing importance of consumer rights within the
scope of the economic rights of consumers against large-scale companies in
the automobile industry has influenced the determination of the subject of this
paper. One of the main objectives of this paper is to raise consumer awareness
on legal issues arising from the sale of automobiles and to contribute to the
spread of the culture of seeking rights in Turkey.

As alegal concept, a "defect” is a deficiency or defect that occurs in a sold
good and prevents the buyer from fully or properly benefiting from that good.
Pursuant to Article 11 of the Law on the Protection of Consumers (No. 6502),
the consumer has optional rights when faced with a defective good. These op-
tional rights are; returning the contract by returning the defective goods,
requesting a discount or free repair at the rate of defect, or requesting the rep-
lacement of the goods with a defect-free equivalent. The consumer is free to
choose one of these rights, and the seller is obliged to fulfill this request pre-
ferred by the consumer. At this point, it should be noted that the Law on the
Protection of Consumers (No. 6502) has introduced a presumption in favor of
the consumer regarding the defect and accepted that the defects that arise wit-
hin six months from the date of delivery exist on the date of delivery and in
this case, the burden of proof that the goods are not defective is on the seller.
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Although the defective condition of the purchased vehicle is mostly en-
countered in second-hand car sales, this situation may also arise in new car
sales. Namely, a defect in a newvehicle may arise from a deficiency in the pro-
duction stage or from the use of the vehicle during the delivery of the vehicle
to the buyer. For example, the fact that the vehicle sold by stating that it is zero
kilometres is not actually zero kilometres, paint chips due to the production of
the vehicle, or braking system and engine failures can be evaluated within this
scope.

In the event that the purchased vehicle is defective, in order for the con-
sumer to exercise his/her "free replacement" or "refund" rights, it is not requi-
red that the defective vehicle has been returned/delivered to the service centre,
dealer or importer by the consumer. The Supreme Court, in its recent decisi-
ons, does not require that the defective vehicle has been returned in order for
the consumer to exercise these optional rights.

If the consumer requests the refund of the price paid by declaring that
he/she is ready to return the defective goods, this situation often results in un-
favourable consequences for the consumer. Considering the continuous incre-
ase in vehicle prices in the current market conditions, it will be extremely dif-
ficult for the consumer to purchase a new vehicle similar to the defective ve-
hicle with the refunded price. For this reason, the right to "request the repla-
cement of the goods sold with a defect-free equivalent, if possible", which is
another of the optional rights, will be the right that will provide the most be-
nefit to the consumer in order to prevent the consumer who encounters a de-
fective vehicle from being affected by the increasing vehicle prices and to pre-
vent the vehicle from losing value.

In cases where the consumer exercises the right to "demand replacement
of the defective vehicle with a defect-free equivalent" and the court accepts the
case and decides in line with the request, some problems arise in practice. One
of the most important problems is that the debtor does not have the equivalent
goods, especially since the vehicle subject to the judgement is no longer ma-
nufactured. This is because the manufacturers do not produce the vehicles that
they have previously put on the market after a certain period of time for vari-
ous reasons. According to the Supreme Court, the fact that the production of
the car subject to the lawsuit has ceased does not prevent the consumer from
exercising the right to replace it with a defect- free equivalent. However, based
on this situation, the courts may issue a ruling stating that "the request for
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replacement with a like-kind car shall be accepted; and if it is not possible to
replace the car with a like-kind car, the procedure shall be carried out in ac-
cordance with Article 24 of the Execution and Bankruptcy Law (No. 2004)".
According to this provision, the obligation to deliver the goods turns into a
monetary obligation and the debtor is obliged to pay the price of the goods to
the creditor in money. However, even if the price is returned, the consumer is
likely to suffer a loss of value in this process. Due to the insufficiency of the
legal regulations on thesubject, some problems arising in practice are tried to
be eliminated by the case law of the Supreme Court.

According to the last paragraph of Article 11 of the Law on the Protection
of Consumers (No. 6502), the consumer has the right to demand compensa-
tion in accordance with the provisions of the Turkish Code of Obligations (No.
6098), together with one of the consumer's optional rights. In this context, the
main issue to be addressed in this paper is the decrease in the purchasing
power of money, loss of value, the negative consequences of today's economic
conditions and the legal possibilities that can be used against these consequ-
ences in the processes of the consumer's exercise of his legal rights and the
subsequent judgement and execution of the judgement.

Key words

Defect, defective vehicle, inflation, loss of value, compensation, excessive da-
mage.
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is Yeri Disinda Kurulan Sézlesmelerde
Tiiketicinin Korunmasi

Dog. Dr. Turan $ahin

Ozet

[lk olarak 4077 Say1li Tiiketicinin Korunmasi Hakkinda Kanun'un 8.mad-
desinde “Kapidan Satislar” olarak diizenlenen bu satis tiirii, 6502 sayili Tiike-
ticinin Korunmasi1 Hakkinda Kanun'un 47.maddesinde; “Is Yeri Disitnda Kuru-
lan Sozlesmeler” bashg ile yeniden diizenlenmistir. Anilan maddenin birinci
fikrasina gore;

“Satict veya saglayici ile tiiketici arasinda;

a) Teklifin tiiketici ya da satic1 veya saglayici tarafindan yapiimasina bakil-
maksizin is yeri disinda, taraflarin es zamanl fiziksel varliginda kurulan,

b) Taraflarin es zamanli fiziksel varhiginda tiiketiciyle is yeri disinda gorii-
stilmesinin hemen sonrasinda, satici veya saglayicinin is yerinde ya da herhangi
bir uzaktan iletisim araciyla kurulan,

¢) Mal ve hizmetlerin tiiketiciye tanitimi ya da satis1 amaciyla satici veya
saglayici tarafindan diizenlenen bir gezi esnasinda kurulan,

sozlesmeler is yeri disinda kurulan sozlesmeler olarak kabul edilir?

Is yeri diginda kurulan sozlesmelerde tiiketicinin korunmasinin en
onemli nedeni madde gerek¢esinden de anlasildig tizere tiiketicinin sozlesme
akdetmeyi diigiinmedigi bir ortamda s6zlesme kurmaya ikna ediliyor olmasi-
dir. Satin aldig iirtin hakkinda tam bir bilgilendirme olmadan ve piyasadaki
diger iiriinlerle de hem 6zellik hem fiyat karsilagtirmasi yapamadan tiiketici-
nin sézlesme yapmak zorunda kalmasi miimkiin olabilmektedir. Korumanin
bir bagka asil nedeni olarak, tiiketiciyle sozlesme akdeden saticinin (muhata-
bin) belirlenmesi ve bu muhataba ulagmanin zorlugu belirtilebilir. Bu husus-
taki suistimallere iliskin kanun koyucu isyeri disinda yapilan sozlesmeyi
kurma yetkisini sinirli sayida bazi kisilere vermistir.
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Yapilan kanun diizenlemesi ile tiiketicinin korundugu yerlerden biri de
bilgilendirme yiikiimliliigiidiir. Bu bilgilendirmenin yapildigini ispat yiikii sa-
tic1 ve saglayiciya aittir. Burada aslinda Tiirk Medeni Kanunu m. 6 ve Hukuk
Muhakemeleri Kanunu m. 190da ifadesini bulan iddia sahibinin iddiasini is-
pat yiikiiniin bir goriiniimii s6z konusudur.

Is yeri disinda kurulan sdzlesmeler yazili sekilde yapilmadikea gegerli ol-
maz.

Tiiketicinin Korunmas: Hakkinda Kanun'un 46. maddesinin besinci fik-
rasina gore; “Tiiketici, on dort giin i¢inde herhangi bir gerekge gostermeksizin
ve cezai sart 6demeksizin sozlesmeden cayma hakkina sahiptir. Cayma hakki-
nin kullanildigina dair bildirimin bu siire iginde satic1 veya saglayiciya yonel-
tilmis olmasi yeterlidir. Cayma stiresi iginde satic1 veya saglayici sozlesmeye
konu mal veya hizmet karsihiginda tiiketiciden herhangi bir isim altinda
6deme yapmasini veya tiiketiciyi bor¢ altina sokan herhangi bir belge verme-
sini isteyemez. Satic1 veya saglayici, cayma hakk: konusunda tiiketicinin bilgi-
lendirildigini ispat etmekle yiikiimliidiir. Tiiketici, cayma siiresi i¢inde malin
mutat kullanimi sebebiyle meydana gelen degisiklik ve bozulmalardan so-
rumlu degildir”

Satic1 veya saglayicinin cayma hakk: konusunda bilgilendirme yapma-
masinin yaptirimi ise Tiiketicinin Korunmast Hakkinda Kanun'un 46.madde-
sinin altinc fikrasinda ifade edilmistir. Buna gore; “Satici veya saglayicinin bu
maddede belirtilen yiikiimliiliiklere aykiri hareket etmesi veya tiiketiciyi
cayma hakki konusunda gerektigi sekilde bilgilendirmemesi durumunda, tii-
ketici cayma hakkini kullanmak i¢in on dért giinliik siireyle bagl degildir. Her
haliikarda bu siire cayma siiresinin bittigi tarihten itibaren bir y1l sonra sona
erer.

Tiiketiciye taninan cayma hakki, tiiketiciyi karsilastigi agiri yarar-
lanma, yanilma, aldatma gibi kurumlara bagvurmasina gerek olmadan, hi¢bir
gerekee gostermeden sozlesmeyi sonlandirma imkan: vermektedir. Bu imkan
da tiiketicinin korunmasi bakimindan énemli bir diizenleme olarak ifade edi-
lebilir.

Is yeri disinda kurulan sézlegmelere iliskin olmak iizere, ayn1 ad al-
tinda 14 Ocak 2015 tarihinde Resmi Gazetede yayimlanan yonetmelik yiirir-
lige girmistir. Yonetmelikle kapsam dis1 sozlesmeler, sozlesmenin zorunlu
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igerigi, cayma hakki, cayma hakkinin kullanimi, cayma hakkinin istisnalari,
sorumsuzluk hali, sozlegsmenin ifas1 diizenlenmistir.

Anahtar Soézciikler
Is Yeri Disinda Kurulan Sozlesmeler, Kapidan Satis, Cayma Hakki,

Cayma Hakkinn Istisnalari, Tiiketici
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Consumer Protection in Contracts Established Outside
the Business Premises

Dog. Dr. Turan $ahin

Abtract

This type of sales, which was first regulated as “Door to Door Sales” in the 8th
article of the Consumer Protection Law No. 4077, has been rearranged with
the title “Off-Business Premises Contract” in the 47th article of the Consumer
Protection Law No. 6502. According to the first paragraph of the said article;

“The contracts concluded between the seller or supplier and the consumer;

a) During the simultaneous physical presence of the parties, outside the bu-
siness premises, regardless of whether the consumer or the seller or supplier made
the proposal,

b) At the business premises of the seller or supplier or through a means of
telecommunication, immediately after engaging with the consumer outside the
business premises in the simultaneous physical presence of the parties,

¢) During an excursion organized by the seller or supplier for promoting or
selling the good or services to the consumer, shall be called contracts negotiated
away from business premises.”

The most important reason for protecting the consumer in contracts
concluded outside the business premises is that, as can be understood from the
justification of the article, the consumer is to be persuaded to conclude a cont-
ract in an environment where he does not intend to conclude a contract. It may
be possible for the consumer to be forced to conclude a contract without being
tully informed about the product he/she has purchased and without being able
to compare both features and prices with other products on the market. Anot-
her main reason for protection can be stated as the difficulty of identifying the
seller (addressee) who concludes the contract with the consumer and reaching
this addressee. Regarding abuses in this regard, the legislature has given the
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authority to a limited number of people to establish contracts made outside
the business premises.

One of the places where the consumer is protected by the legal regulation
is the obligation to inform. The burden of proving that this information has
been provided belongs to the seller and the provider. Here, in fact, there is a
view of the claimant's burden of proving his claim, as expressed in Turkish
Civil Code art. 6 and Code of Civil Procedure art. 190.

Contracts established outside the business premises are not valid unless
made in written.

According to the fifth paragraph of Article 47 of the Law on Consumer
Protection; “The consumer has the right to withdraw from the contract within
fourteen days without giving any reason and without paying any penalty. It is
sufficient that the notification regarding the exercise of the right of withdrawal
be sent to the seller or supplier within this period. During the withdrawal pe-
riod, the seller or provider cannot ask the consumer to make payment under
any name or to provide any document that puts the consumer in debt in return
for the goods or services subject to the contract. The seller or provider is obli-
ged to prove that the consumer has been informed about the right of
withdrawal. The consumer is not responsible for any changes or deteriorations
that occur due to the usual use of the goods within the withdrawal period”

The sanction of the seller or provider not informing about the right of
withdrawal is stated in the sixth paragraph of Article 47 of the Law on Consu-
mer Protection. According to this; “If the seller or provider acts contrary to the
obligations specified in this article or does not properly inform the consumer
about the right of withdrawal, the consumer is not bound for fourteen days to
exercise his right of withdrawal. In any case, this period ends one year from
the end of the withdrawal period”

The right of withdrawal granted to the consumer allows the consumer to
terminate the contract without giving any reason, without having to resort to
institutions such as excessive exploitation, mistake, or deception. This oppor-
tunity can be expressed as an important regulation in terms of consumer pro-
tection.

Regarding contracts established outside the business premises, under the
same name a regulation came into force by being published in the Official
Gazette on January 14, 2015. The Regulation regulates out-of-scope contracts,
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mandatory content of the contract, right of withdrawal, exercise of the right of
withdrawal, exceptions to the right of withdrawal, state of irresponsibility, and
execution of the contract.

Key Words

Contracts Established Outside the Business Premises, Door to Door Sales,
Right of Withdrawal, Exceptions to the Right of Withdrawal, Consumer
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6502 Sayih Tiiketicinin Korunmasi Hakkindaki Kanun
Kapsaminda Diizenlenen Paket Tur Sozlesmeleri ile ilgili
Tartigsmah Hususlar

Dog. Dr. Seda Gayretli Aydin

Ozet

Turizm sektorii, global ekonomide oldugu gibi iilkemiz ekonomisi i¢inde ¢ok
onemli bir rol oynamaktadir. Modern diinyada insanlar daha fazla ¢alisip daha
az siire tatil yapabilmektedir. Yerli ve yabanci turistler tatillerini daha kisa sii-
rede ve etkin bir sekilde planlayabilmek adina profesyonel tur sirketleri veya
aracilarindan ulagtirma, konaklama vb. turizm hizmetlerinin birden fazlasini
bir arada ve her sey dahil konseptinde satin almay: tercih etmeye baslamistir.
Bu nedenle iilkemizde de tatil amaciyla yapilan yurt ici ve yurt dis1 paket tur
sozlesmelerinin turizm sektoriiniin gelisimindeki 6nemi artmaktadir.

Ogretide paket tatil sozlesmesi, gezi sozlesmesi, seyahat diizenleme soz-
lesmesi, paket seyahat sozlesmesi ve benzeri adlarla da anilan paket tur sozles-
mesi hukukumuzda ilk olarak, 13 Haziran 1990 tarihli Paket Gezi, Paket Tatil
ve Paket Turlara Iligkin 90/314/AET sayili Avrupa Birligi Konsey Yonergesini
i¢ hukukumuza aktarmak amaciyla miilga 4077 sayil Tiiketicinin Korunmasi
Hakkindaki Kanuna 2003 yilinda eklenen 6/C hitkmiinde diizenlenmistir. Bu
hiikiimde yalnizca paket turun tanimi yapilmis, sézlesmenin usul ve esaslarina
iliskin hususlar ise miilga 13.06.2003 tarihli Paket Tur Sozlesmeleri Uygulama
Usul ve Esaslar1 Hakkinda Yonetmelige birakilmistir.

4077 sayilh TKHK u yiirtirlikten kaldiran 6502 sayilli TKHK m. 51 ve bu
hitkme dayanak olarak c¢ikarilan Paket Tur Sozlesmeleri Yonetmeligi,
90/314/AET sayili AB Konsey Yonergesi ve bu yonergeyi Isvi¢re hukukuna ak-
taran 18.06.1993 tarihli Paket Turlara [liskin Isvi¢re Federal Kanunundan esin-
lenmistir. 6502 sayili TKHK, miilga 4077 sayih TKHK hiikiimlerine gore paket
tur sozlesmesini daha ayrintili bir diizenlemeye kavusturmustur.

Paket tur sozlesmesi 6502 sayitli TKHK’un 51. maddesinde asagidaki se-
kilde tanimlanmustir;
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“Paket tur sozlesmeleri, paket tur diizenleyicileri veya aracilari tarafindan
asagidaki hizmetlerden en az ikisinin birlikte, her seyin dahil oldugu fiyatla sa-
tildig1 veya satiminin vaat edildigi ve hizmetin yirmi dort saatten uzun bir siireyi
kapsadigi veya gecelik konaklamay: icerdigi sozlesmelerdir:

a) Ulastirma
b) Konaklama

¢) Ulastirma ve konaklama hizmetlerine bagl olmayan baska turizm hiz-
metleri” .

Paket tur sozlesmesi en az iki asli turizm hizmeti edimini birlikte sun-
masl, her sey dahil {icret 6denmesi ve hizmetin yirmi dort saatten uzun bir
stireyi kapsamasi ya da gecelik konaklamay1 icermesi unsurlarini igerir. S6z-
lesmenin taraflarini ise katilimer ve paket tur diizenleyicisi veya aracist olus-
turmaktadir. Paket tur sozlesmeleri tiiketici kavramini genisletilmesi ve cezai
tazminat icermesi yoniiyle diger tiiketici sozlesmelerinden ayrilmaktadir. Ti-
cari veya mesleki tiizel kisiler de katilimc1 kavrami igerisindedir dolayisiyla pa-
ket tur sozlesmesinin tarafi olabilmektedir. Paket tur sozlesmesi mesafeli soz-
lesme seklinde de akdedilebilmektedir. Bu durumda mesafeli s6zlesmelerden
cayma hakkinin ticari ve mesleki tiizel kisilerce de kullanilip kullanilamaya-
cagi tartismasi giindeme gelmektedir. Ayrica Paket tur sozlesmelerinin hukuki
niteligi ve sekil sart1 konular: tartigmali olan hususlardir. S6zlesenin hukuki
niteliginin dogru sekilde belirlenmesi uyusmazlik ¢ikmasi halinde uygulana-
cak hitkiimlerin belirlenmesi agisindan 6nem tagimaktadir. Paket tur sozles-
mesinin sekil sart1 ise sozlesmenin gegerliligini etkileyebilecek bir tartigmadir.
Paket tur diizenleyicisi veya aracis1 sozlesmenin hig veya geregi gibi ifa edil-
memesi nedeniyle katilimcinin ugradigs her tiirlii zarardan sorumludur. Kati-
limci, bosa harcanan tatil zamani i¢in de uygun bir tazminat talep edebilir.
Bosa harcanan tatil zamaninin hukuki nitelendirilmesi de 6gretide tartigmali
olan hususlardandir.

6502 sayili TKHKnin yayinlandig1 2013 yilindan yaklasik iki 25 Kasim
2015 tarihinde 2015/2302 sayili AB Konsey Yonergesi artik teknolojinin ve
spesifik olarak internetin giinliik hayatimiza dahil olmas1 dolayisiyla modern
ihtiyaglara cevap vermeyen 90/314/AET sayili Konsey Yonergesini yiiriirliik-
ten kaldirmisti. Dolayisiyla 6502 sayili TKHK'da diizenlenen paket tur sozles-
melerinin yeni AB Konsey Yonergesi ile farkliliklar ve uyumlastirma sorunu
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ortaya ¢cikmigtir. Bu gelismelerden sonra ortaya ¢tkan covid19 salgini 6zellikle
turizm sektoriinii derinden etkilemistir. Turlar iptal edilmis uzun siire yeni tur
rezervasyonlar1 yapilamadigi i¢in paket tur diizenleyicileri nakit stkintisi yasa-
mis bazilari iflas etmistir. Paket tur sozlesmelerini fesh eden katilimcilar 6de-
dikleri bedel iadelerini tur diizenleyicisine veya araciya fesih bildiriminden iti-
baren on dort giin i¢inde alamaz duruma gelmistir. Avrupa Birliginde bu du-
rum karsisinda tiiketicileri korumak amagl 13.05.2020 tarihli 2020/648EU
Avrupa Konseyi Tavsiye Karari yayinlanmigtir. Ulkemizde de buna miiteakip
5.05.2020 tarihinde Paket Tur Yonetmeligine covid19 nedeniyle sézlesmelerin
feshi ad1 altinda gegici bir madde eklenmistir. Paket tur sozlesmelerine iligkin
glincel gelisme olarak ise 29.11.2023 tarihinde Avrupa Konseyi 2023 Paket Se-
yahat Direktifinde Degisiklik Yapilmasina bir 6neri yaymlamigtir.

Bu bildiride, TKHK 51. madde ve bu hitkme dayanarak ¢ikartilan yonet-
melikte diizenlenen paket tur sozlesmelerine iliskin doktrindeki tartigmali hu-
suslara deginilecektir. Sonrasinda covid19 salgini ve benzeri biiyiik krizler ha-
linde tiiketicileri korunmasini artirilmasi ve teknolojinin gelismesine paralel
olarak paket tur sozlesmesi hitkiimlerine iliskin degisiklik 6nerileri sunulacak-
tir. Bildiride esas olarak TKHK m. 51 ve buna dayanak olarak yonetmelik, ilgili
yarg1 kararlari, konu ile ilgili olan Avrupa Birliginin Direktifleri ve Avrupa
Konseyinin 29.11.2023 tarihli 2023 Paket Seyahat Direktifinde degisiklik ya-
pilmasina iligkin Onerisi karsilagtirmali olarak tartisilacak ve oneriler getirile-
cektir.

Anahtar Kelimeler

Paket tur, paket tur sozlesmesi, paket seyahat sozlesmesi, paket tatil sozles-
mesi, turizm sozlegmesi
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Discussions Regarding to Package Travel Contracts
Regulated under the Law No. 6502 on Consumer
Protection

Dog. Dr. Seda Gayretli Aydin

Abstract

The tourism sector plays a very important role in our country's national eco-
nomy as well as in the global economy. In the modern world, people are wor-
king more and vacationing less. In order to plan their vacations in a shorter
time and effectively, domestic and foreign tourists have started to prefer to
purchase more than one of the tourism services such as transportation, accom-
modation, etc. from professional tour companies or agencies in an all-inclusive
concept. For this reason, the importance of domestic and international pac-
kage tour contracts for vacation purposes in the development of the tourism
sector is increasing in our country.

Package tour contracts, which are also referred as package vacation
contracts, excursion contracts, travel arrangement contracts, package travel
contracts and similar names in the doctrine, were first regulated in the provi-
sion 6/C added to the abrogated Law No. 4077 on the Protection of Consumers
in 2003 in order to incorporate the European Union Council Directive
90/314/EEC on Package Sightseeing, Package Holidays and Package Tours da-
ted 13 June 1990 into our domestic law. In this provision, only the definition
of package tour is made, and the matters regarding the procedures and prin-
ciples of the contract are left to the Regulation on the Implementation Proce-
dures and Principles of Package Tour Contracts dated 13.06.2003.

Article 51 of the Law No. 6502 Law on Cosumer Protection (LCP) repea-
ling the Law No. 4077 LCP and the Regulation on Package Tour Contracts is-
sued on the basis of this provision are inspired by the EU Council Directive
90/314/EEC and the Swiss Federal Law on Package Tours dated 18.06.1993,
which transposed this directive into Swiss law. The Law No. 6502 regulates
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package tours in more detail than the provisions of the abrogated Law No. 4077
LCP.

Package tour contract is defined under Article 51 of the LCP No. 6502 as
follows;

"Package tour contracts are contracts where at least two of the following
services are sold or promised to be sold together by package tour organizers or
intermediaries at an all-inclusive price and the service covers a period longer
than twenty-four hours or includes overnight accommodation:

a) Transportation
b) Accommodation

c) Other tourism services not connected to transportation and accommo-
dation services".

A package tour contract includes the elements of providing at least two
primary tourism services together, payment of an all-inclusive fee, and the ser-
vice covering a period longer than twenty-four hours or including overnight
accommodation. The parties to the contract are the participant and the pac-
kage tour organizer or agent. Package tour contracts differ from other consu-
mer contracts in terms of expanding the concept of consumer and including
punitive damages. Commercial or professional legal entities are also included
in the concept of participant and therefore may be a party to the package tour
contract. Package tour contracts can also be concluded as distance sale cont-
racts.

In this case, the question of whether the right of withdrawal from distance
contracts can also be used by commercial and professional legal entities comes
to the agenda. In addition, the legal nature of package tour contracts and the
form requirement are controversial issues. Determining the legal nature of the
contract correctly is important in terms of determining the provisions to be
applied in case of a dispute. The form requirement of the package tour contract
is a controversial issue that may affect the validity of the contract. The package
tour organizer or agency is liable for any damages incurred by the participant
due to the non-performance of the contract at all or as required. The partici-
pant may also claim an appropriate compensation for the wasted vacation
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time. The legal characterization of the wasted vacation time is also one of the
controversial issues in the doctrine.

On November 25, 2015, approximately two years after the publication of
the LCP No. 6502 in 2013, the EU Council Directive 2015/2302 repealed the
Council Directive 90/314/EEC, which was no longer responding to modern
needs due to the integration of technology and specifically the introduction of
the internet into our daily lives. Therefore, the differences and harmonization
problem of package tour contracts regulated under the CPL Law No. 6502 with
the new EU Council Directive have emerged. The covid19 outbreak that emer-
ged after these developments deeply affected the tourism sector in general. As
tours were canceled and new tour bookings could not be made for a long time,
package tour organizers experienced liquidity shortages and some of them
declared bankruptcy. Participants who terminated their package tour cont-
racts were unable to receive the refunds they paid within fourteen days from
the termination notice to the tour organizer or agency. In the European Union,
the European Council Recommendation 2020/648EU dated 13.05.2020 was
published to protect consumers against this situation. In our country, a tem-
porary article under the name of revocation of contracts due to covid19 was
added to the Package Tour Regulation on 5.05.2020.

In this proceeding, after discussing the controversial issues regarding the
provisions of package tour agreements regulated in Article 51 of the LPC and
the regulation issued on the basis thereof, amendment proposals regarding the
provisions of package tour agreements will be presented in order to increase
consumer protection in case of covid19 outbreak and similar major crises and
in parallel with the development of technology.

In this work, Article 51 of the LCP and the regulations based on it, the
relevant judicial decisions, the Directives of the European Union and the Co-
uncil of Europe's proposal to amend the 2023 Package Travel Directive dated
29.11.2023 will be discussed comparatively and suggestions will be made.

Key Words

Package tour, package tour contract, package travel contract, package vacation
contract, tourism contract
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Yeniden Satis Sozlesmesi

Reyhan Tuhan Boz

Ozet

Devre tatil ve uzun siireli tatil sozlesmeleri, tiiketicilere satic1 veya saglayicilar
ile yapmis olduklar1 sozlesmenin kapsamina gore zamanla sinirli olarak tatil
yerlerinden faydalanma imkani taniyan sozlesmelerdir. Bu sézlesmeler, 6502
say1li Tiiketicinin Korunmas: Hakkinda Kanun m. 50 ve Devre Tatil ve Uzun
Siireli Tatil Hizmeti Sozlesmeleri Yonetmeligi ile diizenlenmistir. Bu diizenle-
melerin kaynagini ise 14 Ocak 2009 tarihli 2008/122/AT sayili Devre Tatil,
Uzun Siireli Tatil Uriinii, Yeniden Satim ve Degisim Sozlesmelerinin Belirli
Yonleri A¢isindan Tiiketicinin Korunmasi Hakkinda Avrupa Parlamentosu ve
Konseyi Yonergesi olusturmaktadir. AB Yonergesine uygun olarak TKHK m.
50 ve Yonetmelik'te devre tatil s6zlesmelerinin yani sira uzun siireli tatil hiz-
meti sozlesmesi, degisim sozlesmesi ve yeniden satis sozlesmesi de ilk defa dii-
zenlenmigtir. Ilgili diizenlemelerle bu sozlesmelerde tiiketicinin haklarini ko-
rumaya yonelik hitkiimler getirilmistir.

Tiiketiciler, daha ekonomik bulduklari i¢in bu sozlesmeler ile uzun siireli
bir tatil sistemine dahil olmaktadir. Fakat zaman igerisinde tiiketicilerin ihti-
yaglar1 veya istekleri degisebilir. Artik bu sistemde yer almak istemeyen tiike-
ticiler, tatil s6zlesmesini satin almis oldugu satic1 veya saglayiciya geri satabilir
ya da bir tigiincii kisiye devredebilir. Tatil s6zlesmesinin geri satildig1 sozles-
meler de tiiketici islemi niteligindedir ve TKHK'da yer alan korumalardan ya-
rarlanir.

Tatil sozlesmesini bir bagkasina, tigiincii kisiye devretmek isteyen tiiketici
ise bu islemi kendisi gergeklestirebilecegi gibi bir aracidan da yardim alabilir.
[lk ihtimalde tiiketici hukukunun sagladigi korumadan ne alicinin ne de sati-
cinin faydalanmasi miimkiindiir. Zira bu durumda bir tiiketici islemi bulun-
mamaktadir. Taraflar arasinda TBK m. 205 hitkmiine gore sozlesmenin devri
gerceklestirilecektir.
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Tiiketicilerin 6zellikle tatil pazarina iliskin yeterli bilgi ve tecriibeye sahip
olmadiklar1 diistintildiigiinde tatil s6zlesmelerinin bir baskasina devri konu-
sunda bir aracidan yardim almayi tercih etmeleri muhtemeldir. Devre tatil sag-
layicilar, tatil sozlesmesini satmak isteyen ama potansiyel alicilara ulagma
imkani sinirli olan tiiketicilere nazaran pazara hakimdir. Potansiyel alicilar ise
tatili Gicincti bir kigiden satin almaktansa tatil hizmetini verecek olan saticinin
araciligiyla bir alim satim iligkisine girmeye daha istekli olacaklardir. Bu ne-
denle tatil hizmetinin alinip satilmasi konusunda satic1 veya saglayicilar tiike-
ticilere yardimci olabilecek konumdadir. Ote yandan bu durum aracilarin yar-
dimina muhtag olan tiiketicilerin korumasi ihtiyacini dogurur. Gerek mehaz
AB Yonergesinde gerek TKHK ve Yonetmelikte yeniden satis sozlesmesine ilis-
kin diizenlemelerde daha 6nce bir devre tatil veya uzun siireli tatil hizmeti soz-
lesmesi yaparak devre tatil sistemine dahil olmus fakat halihazirda bu sistem-
den ayrilmak isteyen tiiketiciyi koruyan hiikiimler getirilmistir. Bu noktada,
tatil s6zlesmesinin alinip satilmasina satic1 veya saglayicinin aracilik ettigi bir
yeniden satis sozlesmesinden bahsedilir.

Tiiketici hukukuna ait 6zel bir sozlesme tiirii olan yeniden satis sozles-
mesi, Kanunda ve Yonetmelikte AB Yonergesine paralel bicimde diizenlenmis
ve Yonetmelik m. 4’te “Satict veya saglayicimin, devre tatil veya uzun siireli tatil
hizmetinin alinip satilmas: hususunda tiiketiciye yardimci oldugu sozlesmeler”
olarak tanimlanmustir. Yeniden satis s6zlesmesinin tarafi olan satic1 veya sag-
layicy, ticret karsiliginda tiiketicinin tatil s6zlesmesinin alinip satilmasina yar-
dimci1 olmakta, s6z konusu devir islemlerine aracilik etmektedir. Dolayisiyla
yeniden satis sozlesmesinden s6z edebilmek i¢in 6ncelikle bir satic1 veya sag-
layicinin tiiketiciye aracilik etmesi gerekir. S6zlesmenin konusu ise devre tatil
veya uzun siireli tatil hizmeti s6zlesmesinden dogan tatil hakkinin hem alim
hem de satimina aracilik edilmesidir. Yonetmelik m. 4 hitkmiinde sadece tatil
hakkinin alim ve satimindan bahsedilmistir. Doktrinde ise tiiketicinin sahip
oldugu devre tatil hakkini baskalarina kiralama konusunda satic1 veya sagla-
yicinin tiiketiciye yardimei oldugu sozlesmelerin de yeniden satis sozlesmeleri
kapsaminda oldugu ifade edilmektedir.

Mevzuatta, yeniden satig sozlesmesinde tiiketicinin korunmasina yonelik
tedbirler 6ngoriilmiistiir. Bu kapsamda satic1 ve saglayicilara tiiketiciyi bilgi-
lendirme ytikiimliiliigii yitklenmis, verilecek 6n bilginin kapsami belirlenmis,
tiketiciye cayma hakki taninmig ve satic1 veya saglayicinin satis gerceklesme-
dikge tiiketiciden 6deme yapmasini isteyemeyecegi diizenlemistir.
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Devre tatil sozlesmeleri, Avrupa Birligi yonergelerine uyum saglamak ve
uygulamada tiiketicilerin haklarina doniik gerceklesen ihlélleri bertaraf etmek
amaciyla kanunkoyucunun ehemmiyet gosterdigi bir meseledir. Bu baglamda,
24.03.2022 tarihli ve 7392 sayili Kanun ile devre tatil satisina iligkin 6nemli
degisiklikler getirilmis ve bu degisiklikler Devre Tatil ve Uzun Siireli Tatil Hiz-
metleri S6zlesmeleri Yonetmeliginde de yerini almistir. Bu degisiklikler ara-
sinda yeniden satig s6zlesmesine iligskin diizenlemeler de bulunmaktadir. Ye-
niden satig sozlesmesine dair dogrudan diizenlemelerin yaninda devre tatile
iliskin 2022 y1il1 degisikliklerinin yeniden satis s6zlesmesi bakimindan sonug-
lar1 da dikkatli ve kapsamli bir degerlendirmeyi gerektirmektedir.

Anahtar kelimeler

Tiiketici, Devre Tatil Sozlesmesi, Uzun Siireli Tatil Hizmeti Sozlesmesi, Yeni-
den Satis Sozlesmesi
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Resale Contract

Dr. Ogr. Uyesi Reyhan Tuhan Boz

Abstract

Timeshare and long-term holiday contracts are agreements that enable indivi-
duals to enjoy vacation destinations for a specific period of time, as outlined
in the terms of their contract with the seller or supplier. The Regulation on
Timeshare and Long-Term Holiday Service Contracts and various provisions
of Article 50 of Law No. 6502 on the Protection of the Consumer govern the
contracts. The rules in question derive from Directive 2008/122/EC of January
14, 2009, which the European Parliament and Council issued to protect con-
sumer interests in various aspects of timeshare, long-term vacation products,
resale, and exchange contracts. In accordance with EU Directive, Article 50 of
Law No. 6502 on the Protection of the Consumer and the Regulation have int-
roduced new regulations for long-term holiday service contracts, exchange
contracts, resale contracts, and timeshare contracts. These contracts have been
designed to safeguard the consumer's rights under these regulations.

Consumers opt for these contracts due to their cost-effectiveness compa-
red to conventional vacations. Nevertheless, as time goes by, the needs or de-
sires of consumers may undergo alterations. For individuals who wish to opt
out of this system, there are options available. They can choose to sell their
vacation rights back to the seller or provider of the timeshare contract, or they
have the alternative of transferring them to a third party.

This type of contract, where the timeshare contract is sold back, falls un-
der the category of consumer transactions and is subject to the protections
outlined in the relevant consumer law.

For individuals looking to transfer their timeshare contract to another
party, there are two options available: they can either handle the process inde-
pendently or seek assistance from a third-party intermediary. When it comes
to the initial scenario, both the buyer and the seller are unable to reap the ad-
vantages offered by consumer law. There is no consumer transaction in this

78



Reyhat Tuhan Boz - Yeniden Satis Sozlesmesi

case. The contract will be transferred between the parties in accordance with
Article 205 of the Turkish Civil Code, as per the legal provisions.

Given the limited knowledge and experience that consumers typically
have in the vacation market, it is probable that they would opt to enlist the
assistance of a middleman when it comes to transferring their timeshare cont-
racts to another party. Timeshare providers hold a significant advantage in the
market, making it difficult for consumers to sell their timeshare contracts due
to limited access to potential buyers. When it comes to purchasing a vacation,
potential buyers tend to prefer entering into a purchase agreement with the
seller who offers the vacation service rather than buying it from a third party.
Due to this, sellers or providers have the ability to assist consumers in the bu-
ying and selling of vacation services.

However, this scenario highlights the importance of safeguarding consu-
mers who need the help of intermediaries. This legislation provides important
safeguards for consumers who have previously entered into a timeshare or
long-term vacation service contract and are now looking to exit the arrange-
ment. The EU Directive, the CPL, and the Regulation all include provisions
that specifically address the protection of these consumers. At this point, a re-
sale contract is involved, where the seller or provider acts as a mediator in the
sale and purchase of the vacation contract.

This particular type of contract is prescribed by CPL and the Regulation
in accordance with the EU Directive and defined in Article 4 of the Regulation
as a contract where the seller or provider helps the consumer buy and sell a
timeshare or long-term holiday service. The seller or supplier, who is involved
in the resale contract, assists in the purchase and sale of the consumer's holiday
right for a fee and facilitates the transfer transactions in question. Thus, to dis-
cuss a resale contract, it is necessary for a seller or supplier to serve as a medi-
ator for the consumer. The contract pertains to the acquisition and subsequent
sale of the vacation entitlements derived from the timeshare or long-term ho-
liday service agreement. While the regulation only addresses the purchase and
sale scenario, according to an opinion in legal doctrine, it does include cont-
racts where the seller or supplier helps the consumer rent out their timeshare
rights to others.

The legislation outlines measures to safeguard consumers in resale cont-
racts. When it comes to this subject, sellers and providers have a duty to give
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consumers all the necessary information. The extent of this information is spe-
cified, and consumers have the right to withdraw. Sellers or providers cannot
demand payment until the sale is finalised.

Timeshare contracts are a crucial matter for the legislator for the sake of
adhering to European Union laws and eradicating consumer rights abuses in
practice. For this purpose, significant amendments have been implemented to
the timeshare sales with the enactment of Law No. 7392 on March 24, 2022.
These amendments have also been incorporated into the Regulation on Con-
tracts for Timeshare and Long-Term Holiday Services. Additionally, these
amendments encompass rules pertaining to the resale contract. The 2022
amendments affecting the timeshare have implications that need to be thor-
oughly assessed when considering the resale contract, besides the particular
rules that are tailored for resale.

Keywords

Consumer, Timeshare Contract, Long-Term Holiday Service Contract, Resale
Contract
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Tasit Finansmaninda Bagh Kredi

Ars. Gor. Ugur Dogru

Ozet

Tiiketicilerin ulagim amaciyla tasit edinmek istemeleri halinde tagit kredisi
kullanmalar1 olagan bir yoldur.Fakat siki para politikasinin uygulandigi,enf-
lasyon ve faizin yiiksek oldugu donemlerde krediye ulasma normal zamanlara
oranla daha maliyetlidir. Bunun sonucu olarak, tiiketici ihtiyacini erteler satici
tagit satamayarak gelir elde edemez, banka da kredi veremedigi i¢in faiz geli-
rinden mahrum kalir. Tim bu sakincilar: ortadan kaldirmak amaciyla, bagh
kredi yoluyla, piyasadan daha uygun faiz oranlariyla tagit satimi1 gokea bagvu-
rulan bir yoldur. Bu ¢alismada, tasit finansmaninda bagh kredi sozlesmeleri
incelenmeye ¢alisilacak, uygulamada kargilagilan sorunlar ele alinip, ¢6ziim
onerileri sunulmaya galisilacaktir.

TKHK.30%a gore, bagli kredi sozlesmesinin unsurlari olarak, kredinin be-
lirli mal veya hizmet i¢in verilmesi ve sozlesmenin ekonomik birlik olustur-
mast sayllmistir.Uygulamada daha ¢ok belirli marka tasit saticisinin bir banka
ile yaptig1 anlasma yoluyla, kararlastiran faiz oraniyla tiiketicinin ilgili bankaya
basvurmast ve finasman ihtiyaci kargilamasi olarak goriilmektedir. Buna gore,
satic1 ve banka arasinda gerceve sozlesme, banka ve tiiketici arasinda kredi s6z-
lesmesi ve satic ve tiiketici arasinda tasit satimina iligkin s6zlesme seklinde
tiglt bir iligki ortaya ¢ikmaktadir. Doktrinde baskin goriis, bagh kredi sozles-
mesinin bilesik s6zlesme oldugu yoniindedir.

Tasit kredisine bagvuran tiiketicinin isleminin bagli kredi olarak kabul
edilebilmesi i¢in TKHK nin aradig nitelik objektif agidan ekonomik birliktir.
Ekonomik birlik kavramy, tasit satim ve kredi sozlesmesinin birbirine baglan-
masini ve ayni niyetle yapilmasini ifade etmektedir. Hangi niteliklerin ekono-
mik birlik olusturdugu kanunda 6zel olarak sayilmistir. Buna gore, satic1 veya
saglayicinin tiiketici icin krediyi finanse etmesi veya krediyi bir finans kurulu-
sunun vermesi halinde, kredi verenin kredi sozlesmesinin imzalanmasi veya
hazirlanmasi ile ilgili olarak satic1 veya saglayicinin hizmetinden yararlanmasi



Ugur Dogru - Tasit Finansmaninda Bagli Kredi

veya belirli bir tagit igin kredinin verildigi durumlarda ekonomik birligin var-
l1g1 kabul edilir.

Bagli kredi sozlesmesinin, tiiketici korunmasina iligikin olarak diger
kredi sozlesmelerine nazaran en 6nemli 6zelligi satic1 ve kredi verenin miite-
selsilen sorumlu tutulmus olmalaridir. Bagli kredide miiteselsil sorumlulugun
hukuki temeli ekonomik birlige dayanir. Kredi verenin, satici ile birlikte so-
rumlu oldugu durumlar, kusurlu ifa imkansizlig1, kotii ifa,eksik ifa, ayipl ifa,
temerriit, ifa edilmeme gibi hallerdir. Tiiketici sayilan bu durumlardan birinin
varlig1 halinde, sozlesmeden cayabilir veya bedelden inidirim isteyebilir. Tii-
keticinin bedelden indirim hakkini kullanmasi halinde bagli kredi de bu
oranda indirilir ve 6deme plani buna gore degistirilir. Tiiketicinin s6zlesme-
den donme hakkini kullanmasi halinde, o giine kadar yapmis oldugu 6deme-
nin iadesi hususunda satici, saglayici ve kredi veren miiteselsilen sorumludur.
Kredi verenin satic ile birlikte sorumlu olmas tiiketici lehine bir durum ol-
dugu asikardir. Fakat genellikle sifir arag satislarinda gizli ayip durumlarinda
tamiri miimkiin olmayan hallerde veya tamirin sonug vermedigi durumlarda
tilketiciler degisim talep etmekte fakat saticilar, ithalat¢i veya tiretici buna ya-
nagmamaktadir. Tiiketiciler bu halde kimi zaman uzayan prosediir ve dava sii-
regleri sebebiyle magdur olmaktadir.Sayilan bu sebeplerle, konusunu tasit fi-
nansmant olusturan bagli kredilerde degisim talebinin kredi verene kars: da
ileri sirtilebilmesinin tiiketicilerin magduriyetinin azaltilmasi noktasinda fay-
dal1 olacag1 kanattindeyiz.

Kredi verenin sorumlulugu; malin teslim veya hizmetin ifa edilmedigi
durumlarda satis sozlesmesinde veya bagli kredi sozlesmesinde belirtilen ma-
lin teslim veya hizmetin ifa edilme tarihinden, malin teslim veya hizmetin ifa
edildigi durumlarda malin teslim veya hizmetin ifa edildigi tarihten itibaren,
kullanilan kredi miktari ile sinirli olmak iizere bir yildir. Kredi verenin sorum-
lulugunun, satim sozlesmesinin yapildig: tarihteki aracin degeriyle sinirh ol-
masi ve kredi verenin sorumlulugunun en azindan bagli kredi s6zlesmesinin
stiresi kadar olmasinin hakkaniyete daha uygun oldugu diisiincesindeyiz.

Anahtar Kelimeler

Bagli Kredi, Tasit Finasmaninda Bagli Kredi, Miiteselsil Sorumluluk
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Tied Loan Agreement in Vehicle Finance

Ars. Gor. Ugur Dogru
Abstract

It is a normal way for consumers to use a vehicle loan if they want to purc-
hase a vehicle for transportation purposes. However, in periods when tight
monetary policy is implemented and inflation and interest rates are high, ac-
cessing a loan is more costly than in normal times. As a result, the consumer
postpones his needs, the seller cannot earn income by not being able to sell
vehicles, and the bank is deprived of interest income because it cannot provide
loans. In order to eliminate all these drawbacks, selling vehicles through tied
loans at interest rates more favorable than the market is a frequently used met-
hod. In this study, tied loan agreements in vehicle financing will be examined,
the problems encountered in practice will be discussed and solution sugges-
tions will be offered.

According to TKHK.30, the elements of the tied loan contract are the
granting of the loan for a specific good or service and the contract forming an
economic union. In practice, it is mostly through the agreement made by the
seller of a certain brand of vehicle with a bank, the consumer applying to the
relevant bank and financing with the agreed interest rate. Accordingly, a triple
relationship emerges in the form of a framework contract between the seller
and the bank, a loan agreement between the bank and the consumer, and a
contract regarding the sale of vehicles between the seller and the consumer.
The dominant view in the doctrine is that the tied loan agreement is a compo-
und agreement.

In order for the transaction of the consumer applying for a vehicle loan
to be accepted as a tied loan, the qualification sought by the TKHK is objective
economic unity. The concept of economic union means that the vehicle sales
and loan agreements are linked together and made with the same intention.
The qualifications that constitute an economic union are specifically listed in
the law. Accordingly, if the seller or provider finances the loan for the consu-
mer or if a financial institution gives the loan, the lender will benefit from the
service of the seller or provider regarding the signing or preparation of the

83



Ugur Dogru - Tasit Finansmaninda Bagli Kredi

loan contract or the loan for a specific vehicle. In these cases, the existence of
an economic union is accepted.

The most important feature of the tied credit agreement, compared to ot-
her credit agreements regarding consumer protection, is that the seller and the
lender are held severally liable. The legal basis of joint liability in tied credit is
based on economic unity. Situations for which the lender is responsible toget-
her with the seller are situations such as defective impossibility of perfor-
mance, poor performance, incomplete performance, defective performance,
default, non-performance. In case of one of these situations, the consumer may
withdraw from the contract or request a discount on the price. If the consumer
exercises his/her right to discount the price, the attached credit is also reduced
at this rate and the payment plan is changed accordingly. In case the consumer
exercises his right to withdraw from the contract, the seller, the provider and
the creditor are jointly responsible for the refund of the payment he has made
up to that day. It is obvious that the creditor being responsible together with
the seller is a situation in favor of the consumer. However, generally in new
vehicle sales, in cases of hidden defects and cases that cannot be repaired or in
cases where the repair does not work, consumers demand replacement, but
sellers, importers or manufacturers do not agree to this. In this case, consu-
mers sometimes suffer from lengthy procedures and litigation processes. For
these reasons, we are of the opinion that it will be beneficial to reduce the gri-
evances of consumers if the request for change in connected loans, which are
subject to vehicle financing, can be put forward against the lender.

Lender's responsibility; in cases where the goods are not delivered or the
service is not performed, it is one year from the date of delivery of the goods
or performance of the service specified in the sales contract or affiliated credit
agreement, and from the date of delivery of the goods or performance of the
service in cases where the goods are delivered or the service is performed, li-
mited to the amount of credit used. We believe that it is more equitable for the
lender's liability to be limited to the value of the vehicle on the date of the sales
contract and for the lender's liability to be at least as long as the duration of the
loan agreement.

Key Words

Tied Loan, Tied Loan Agreement in Vehicle Finance, Joint Liability.
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Degisim Sozlesmesi

Dog. Dr. Yasemin Durak

0z

Degisim sozlesmeleri uzun siireli tatil s6zlesmelerinin bir ¢esidi olarak ortaya
¢tkmaktadir. Degisim sozlesmelerinin tanimi Devre Tatil ve Uzun Siireli Tatil
Hizmeti Sozlesmeleri Yonetmeliginde diizenlenmistir. YonetmeliK'in 4. mad-
desi ¢ bendine gore “Tiiketicilere devre tatil sozlesmesinden dogan haklarin-
dan diger kisilerin gegcici olarak yararlanmasina izin vermesi karsiliginda ge-
celik konaklama veya diger hizmetlere gegici olarak erisim imkani veren bir
sisteme katilma hakki taniyan sozlesmelerdir” Degisim sozlesmeleri ulusal ve
uluslararas: degisim sézlesmeleri olarak ikiye ayrilmaktadir. Yurt igindeki bir
taginmazdan yararlanma s6z konusu ise ulusal degisim s6zlesmesi, yurt digin-
daki bir taginmazdan yararlanma s6z konusu ise uluslararas: degisim sozles-
mesi s6z konusudur.

Devre tatil, uzun siireli tatil, yeniden satis ve degisim sozlesmelerinin be-
lirli yonlerine iligkin olarak tiiketicilerin korunmasina iliskin 14 Ocak 2009
tarihli ve 2008/122/EC sayili Avrupa Parlamentosu ve Konsey Direktifine gore
de “degisim sozlesmesi” tiiketicinin, bir bedel karsiliginda, devre tatil sozles-
mesinden dogan haklarindan diger kisilerin gegici olarak yararlanmasini sag-
layan ve diger tiiketicinin de gecelik konaklama veya diger hizmetlere erisme-
sine imkan veren bir sozlesme anlamina gelmektedir (Art. 2/Id). Burada amag
tatillerini siirekli ayn1 yerde geciren kisilerin ayni sistemde yer alan kisilerle
irtibat kurmasini saglayarak karsilikli bir sekilde tatillerini degistirmeleridir.
Bir devre tatil satin almak - belirli bir miilkte veya miilklerde bir yildan fazla
bir siire boyunca birden fazla zaman gegirme hakki - olduk¢a mayinl bir alan
olabilir. Ayn1 durum, bazen seyahat veya diger hizmetlerle birlikte bir yildan
fazla bir siire boyunca konaklama veya ilgili avantajlarda indirim hakki veren
indirimli tatil kuliibi gibi uzun vadeli bir tatil programina katilmak i¢in de
gecerlidir. Iste degisim sozlesmeleri tiiketicileri bu mayinli alanlardan kurtar-
mak i¢in 6nemli bir firsat olmaktadir. Boylelikle devre tatile olan 6n yargilarin
da oniine gegilebilecektir. 11 May1s 2005 tarihli ve 2005/29/EC say1li Direktifi



Yasemin Durak - Degisim Sozlesmesi

yaniltict ve haksiz ticari uygulamalar1 yasaklamaktadir. Devre tatil, uzun stireli
tatil, yeniden satis ve degisim sozlesmelerinin niteligi géz 6niine alindiginda,
bilgilendirme gereklilikleri ve satis etkinliklerine iliskin daha ayrintili ve spe-
sifik hitkiimlerin kabul edilmesi gerekmektedir.

Direktife gore tiiketici, sdzlesmenin veya baglayic1 herhangi bir 6n s6zles-
menin imzalanmasindan veya daha sonra gerceklesmesi halinde bu s6zlesme-
lerin teslim alinmasindan itibaren on dort takvim giinii iginde herhangi bir
gerekee gostermeksizin bu sézlesmeden cayma hakkina sahiptir. Degisim soz-
lesmesinin devre tatil sozlesmesi ile birlikte ve ayn1 zamanda sunuldugu du-
rumlarda, her iki s6zlesme i¢in de yalnizca tek bir cayma siiresi gecerli olacak-
tir. Cayma siiresi boyunca, tiiketici tarafindan herhangi bir 6n 6deme yapil-
masi yasaktir. Bu yasak; 6deme, teminat verilmesi, hesaplarda para ayrilmasi,
borcun agikga kabul edilmesi vb. dahil olmak tizere her tiirlii bedel ile ilgilidir.
Ayrica yasak tiiketicinin kargisinda yer alan kisiye yapilan 6demelerin disinda
ticlincii taraflara yapilan 6demeleri de igermektedir. Tiiketici, sozlesmede be-
lirtilenler disinda herhangi bir masraf veya yiikiimliiliige katlanamaz. Ulusla-
raras1 6zel hukuk uyarinca, sozlesme tiiketicinin ikamet ettigi veya mutat mes-
keninin bulundugu Uye Devletin hukuku disinda bir hukuka tabi olabilir ve
olasi ihtilaflar tiiketicinin ikamet ettigi veya mutat meskeninin bulundugu Uye
Devletin mahkemeleri digindaki mahkemelere havale edilebilir.

Bu sozlesmeler kanunda ayrintili bir sekilde diizenlenmedikleri i¢in isim-
siz sozlesmelerdendir. Bu sozlegsmenin kurulabilmesi i¢in titketicinin tarihi el
yazist ile yazmasi gerekmektedir. Degisim sozlesmeleri bu nedenle nitelikli ya-
zil1 sekle tabidir.

Anahtar kelimeler

Degisim sozlesmesi, yeniden satis sozlesmesi, tatil sozlesmesi, devre tatil soz-
lesmesi, tatil kuliibt.
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Exchange Contracts

Dog. Dr. Yasemin Durak

Abstract

Exchange contracts are a type of long-term vacation contracts. The definition
of exchange contracts is regulated in the Regulation on Timeshare and Long
Term Holiday Service Contracts. According to Article 4, subparagraph c of the
Regulation, "These are contracts that grant consumers the right to participate
in a system that provides temporary access to overnight accommodation or
other services in exchange for allowing other persons to temporarily benefit
from their rights arising from the timeshare contract." Exchange agreements
are divided into two as national and international exchange agreements. In
case of utilization of an immovable property within the country; it is a national
exchange contract, and in case of utilization of an immovable property abroad,
it is an international exchange contract.

According to Directive 2008/122/EC of the European Parliament and of
the Council of 14 January 2009 on consumer protection in relation to certain
aspects of timeshare, extended holiday product, resale and exchange contracts,
an "exchange contract" means a contract whereby a consumer participates, for
a consideration, in an exchange system which provides that consumer with
access to overnight accommodation or other services in exchange for the tem-
porary access of other persons to the benefits of the rights arising from the
timeshare contract (Art. 2/I d). The aim is to enable people who spend their
vacations in the same place all the time to exchange their vacations in a recip-
rocal manner by putting them in contact with people in the same system. Bu-
ying a timeshare - the right to spend more than one time in a particular pro-
perty or properties over a period of more than one year - can be quite a mine-
field. The same applies to joining a long-term vacation program, such as a dis-
count vacation club, which entitles you to discounts on accommodation or re-
lated benefits for more than a year, sometimes in combination with travel or
other services. Exchange contracts are an important opportunity to free
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consumers from these minefields. In this way, it will also prevent prejudices
against timeshare vacation.

Directive 2005/29/EC of 11 May 2005 prohibits misleading and unfair
commercial practices. Given the nature of timeshare, extended vacation, resale
and exchange contracts, it is necessary to adopt more detailed and specific pro-
visions on information requirements and sales activities.

According to the Directive, the consumer has the right to withdraw from
this contract without giving any reason within fourteen calendar days of the
conclusion of the contract or any binding preliminary agreement or, if later, of
the receipt of these contracts. In cases where the exchange contract is offered
together with the timeshare contract and at the same time, only a single
withdrawal period shall apply to both contracts. During the withdrawal pe-
riod, any prepayment by the consumer is prohibited. This prohibition relates
to all forms of consideration, including payment, provision of security, setting
aside money in accounts, express acceptance of debt, etc. In addition, the pro-
hibition includes payments to third parties other than the consumer's coun-
terparty. The consumer may not incur any costs or obligations other than those
specified in the contract. Under private international law, the contract may be
governed by a law other than the law of the Member State of the consumer's
domicile or habitual residence and any disputes may be referred to courts ot-
her than the courts of the Member State of the consumer's domicile or habitual
residence.

These contracts are anonymous contracts as they are not regulated in de-
tail in the law. In order to conclude this contract, the consumer must write the
date in handwriting. Exchange agreements are therefore subject to qualified
written form.

Key words

Exchange contract, resale contract, vacation contract, timeshare contract, va-
cation club.
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Tiiketici Mevzuatinda Yapilan Degisiklikler
Cercevesinde Mesafeli Sozlesmelerde Araci Hizmet
Saglayicinin Tiiketiciye Karsi Sorumlulugu

Dr. Ogr. Uyesi Esen Kabag Tezcan

Ozet

Mesafeli sozlesmelere iliskin TKHK m. 48 hitkmii, doktrindeki tartigma ve
onerilerin de etkisiyle 7392 sayili Kanunun 7. maddesiyle, 24/3/2022 tarihinde
degistirilmis ve yayimi tarihinden alt1 ay sonra (1/10/2022) yiiriirliige girmek
tizere 1/4/2022 tarihli ve 31796 sayil1 Resmi Gazetede yayimlanmistir. TKHK
m. 48 hitkmiinde yapilan degisikliklere paralel olarak, Mesafeli Sozlesmeler
Yonetmeliginde de gerekli degisiklikler yapilmis ve yapilan degisikliklerin bii-
yik ¢ogunlugu 1/10/2022 tarihinde yiiriirliige girmistir. Kanunda ve yonetme-
likte 6nemli degisiklikler yapilmis olup, yapilan degisikliklerin en 6nemlile-
rinden biri, hig siiphesiz ki arac1 hizmet saglayicinin yitkiimliiliiklerine iliskin
olandir. Nitekim yeni diizenlemede 6ncelikle “aracilik edenler” ifadesi yerine
“aract hizmet saglayici” ifadesi kullanilmis ve degisiklikten 6nce kanuni bir ta-
nima sahip olmayan aracilik edenler kavrami, yeni diizenlemeyle birlikte artik
TKHK c¢ergevesinde bir tanima kavugmustur. Buna gore arac1 hizmet saglayici,
MSY m. 4/1, b. ide, “Olusturdugu sistem ile uzaktan iletisim araglarini kullan-
mak veya kullandirmak suretiyle satici veya saglayici adina mesafeli sozlesme
kurulmasina aracilik eden gercek veya tiizel kisi” seklinde tanimlanmustir. Ter-
minolojiye iliskin degisikligin yani sira, araci hizmet saglayicinin tiiketiciye
kars: yiikiimliiliiklerinin kapsami genisletilerek bir kismi satici veya saglayici
ile miiteselsilen olmak iizere yeni yiikiimliiliikler hem TKHK m. 48/V ve m.
48/VTda hem de Yonetmelige eklenen 12/A hitkmiinde oldukga detayl: bir se-
kilde kaleme alinmistir. Gergekten de degisiklikten 6nce, “satict veya saglayici
ile yapilan islemlere iliskin kayitlar: tutmak ve istenilmesi halinde bu bilgileri
ilgili kurum, kurulus ve tiiketicilere vermekle yiikiimlii” olan ve “satici veya sag-
layici ile yaptiklar: sozlesmeye aykiri fiillerinden dolay: sorumly” tutulan araci-
lik edenler, degisiklikten sonra TKHK m. 48/V’te tiiketicinin mesafeli sdzles-
meden dogan talep ve bildirimlerini iletebilmelerine ve takip edebilmelerine
elverigli bir sistemi kurmak ve kesintisiz olarak agik tutmakla yiikiimli
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kilinmigtir. Bu temel ytikiimliiligiin yaninda araci hizmet saglayici, TKHK m.
48’ eklenen altinci fikra ile “a) Tiiketiciye on bilgilendirmenin yapilmasindan,
teyidinden ve ispatindan satic1 veya saglayici ile birlikte miiteselsilen, b) Veri gi-
risinin satici veya saglayici tarafindan yapildigi durumlar harig olmak iizere, yo-
netmelikle belirlenen on bilgilendirmede bulunmasi zorunlu hususlardaki eksik-
liklerden, c) Bu maddede yer alan hususlardan dolay: tiiketicilerin satici veya
saglayicilar ile yaptiklar: islemlere iliskin kayitlarin tutulmasindan ve istenilmesi
halinde bu bilgilerin ilgili kamu kurum ve kuruluslart ile tiiketicilere verilmesin-
den, ¢) Satict veya saglayici ile yaptiklar: aracilik hizmetine iliskin sozlesmeye
aykir1 uygulamalari nedeniyle satici ve saglayicilarin bu madde hiikiimlerine ay-
kiri davranmasina sebep olduklari her bir islemden, d) Satici veya saglayici
adina bedel tahsil etmesi halinde, mal veya hizmetin tiiketiciye teslim veya ifas:
sonrast bedelin saticiya veya saglayiciya aktarildigi durumlar ile 11 inci ve 15
inci maddelerde yer alan haklarim kullanimi hari¢ olmak iizere teslim veya ifa
ile cayma hakkina iliskin yiikiimliiliiklerden satici veya saglayici ile birlikte mii-
teselsilen, e) Satici veya saglayici onayr olmaksizin diizenledikleri kampanyall,
promosyonlu veya indirimli satislarda, sozlesmenin hi¢ ya da geregi gibi ifa edil-
memesinden, f) On bilgilendirmede yer alan hususlar ile reklamlarinda yer alan
bilgilerin uyumlu olmasindan ve ispatindan” da sorumlu tutulmustur. Bu hi-
kiimden, araci hizmet saglayicinin yegane yiikiimliiligiiniin sistemi kurmak
ve bu sistemin kesintisiz ve diizgiin bir sekilde isletilmesini saglamak olmadigy;
yukarida sayilan hususlardan tiiketiciye 6n bilgilendirmenin yapilmas, teyidi,
ispati ile teslim veya ifa ile cayma hakkina iliskin yiikéimliiliikler bakimindan
satic1 veya saglayici ile birlikte miiteselsilen; hiikiimde sayilan diger yitkiimlii-
likklerden ise tek bagina sorumlu oldugu sonucu ¢ikmaktadur.

Degisiklikten 6nce aracilik edenlerin her tiirlii borca aykiriliktan sorumlu
olacagi kanunda ve doktrinde hakim goriis olarak kabul edilirken; yeni diizen-
leme ile arac1 hizmet saglayicinin yiikiimliliikleri tek tek belirtilerek hem tar-
tismali olan sorumlulugunun kapsami daha net hale gelmis hem de tarafi ol-
madig1 mesafeli sozlesmeden dolay1 sinirli bir sorumlulugunun s6z konusu ol-
dugu bir bakima kanunen kabul edilmistir. Diger taraftan, mesafeli s6zlesme-
lerde aract hizmet saglayicinin, kanunda belirtilen bazi durumlarda satic1 veya
saglayic ile miiteselsil sorumlulugu giindeme gelerek, belli durumlarda ifadan
da sorumlu olabilmesinin 6nii agilmistir. Boylece mesafeli sozlesmenin tarafi
olmayan araci hizmet saglayicinin da mesafeli sozlesmeler bakimindan 6nemli
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bir irtibat noktas: haline geldigini ve bu agidan tiiketicilerin hiikiimde belirti-
len hususlarda araci hizmet saglayiciya kars: da talepte bulunabilecegini soy-
leyebiliriz. Sonug olarak, aract hizmet saglayici nezdinde tiiketicilere saglanan
koruma, tiiketici mevzuatinda yapilan degisiklikler neticesinde arttirilmistir.

Anahtar Kelimeler

Mesafeli sozlesmeler, tiiketici, aract hizmet saglayici.

92



Esen Kabas Tezcan - Tiiketici Mevzuatinda Yapilan Degisiklikler Cercevesinde Mesafeli Soz-
lesmelerde Aract Hizmet Saglayicinin Tiiketiciye Karsi Sorumlulugu

The Liability of the Intermediary Service Provider to the
Consumer in Distance Contracts within the Framework
of the Amendments Made in the Consumer Legislation

Dr. Ogr. Uyesi Esen Kabasg Tezcan

Abstract

Article 48 of the Law on the Protection of Consumers (LPC) regarding dis-
tance contracts was amended with Article 7 of Law No. 7392 on 24/3/2022
with the effect of the discussions and suggestions in the academic community
and published in the Resmi Gazete dated 1/4/2022 and numbered 31796 to
enter into force six months after the date of publication (1/10/2022). In parallel
with the amendments made to Article 48 of the LPC, the necessary amend-
ments were made in the Regulation on Distance Contracts and the majority of
the amendments entered into force on 1/10/2022. Significant amendments
have been made to the Law and the Regulation, and one of the most important
amendments is undoubtedly the one regarding the obligations of the interme-
diary service provider. As a matter of fact, in the new regulation, the term "in-
termediary service provider" has been used instead of "intermediaries" and the
concept of intermediaries, which did not have a legal definition before the
amendment, has now gained a definition within the framework of the LPC
with the new regulation. Accordingly, the intermediary service provider is de-
fined in art. 4/I, b. i of the Regulation on Distance Contracts as "a natural or
legal person who mediates the conclusion of a distance contract on behalf of the
seller or the supplier by using or allowing the use of distance communication tools
with the system it has established". In addition to the change in terminology,
the scope of the intermediary service provider's obligations towards the con-
sumer has been expanded and new obligations, some of which are jointly and
severally with the seller or provider, have been drafted in a very detailed man-
ner both in art. 48/V and art. 48/VI of the LPC and in art. 12/A of the Regula-
tion. Indeed, the intermediaries, who were "obliged to keep records of the tran-
sactions made with the seller or provider and to provide this information to the
relevant institutions, organisations and consumers upon request" and who were
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held "responsible for their acts contrary to the contract with the seller or provider"
in art. 48/V of the LPC before the amendment, are obliged to establish and
keep open uninterruptedly a system enabling the consumer to communicate
and follow up the requests and notifications arisingfrom the distance contract
in art. 48/V of the LPC after the amendment. In addition to this basic obliga-
tion, the intermediary service provider is also held responsible for "a) Jointly
and severally with the seller or provider from the provision, confirmation and
proof of the preliminary information to the consumer, b) Except for the cases
where the data entry is made by the seller or provider, from the deficiencies in the
issues that must be included in the preliminary information determined by the
regulation, c) Keeping records regarding the transactions of consumers with sel-
lers or providers due to the issues in this article and providing this information
to the relevant public institutions and organisations and consumers upon request,
¢) For each transaction in which they cause the sellers and suppliers to act in
violation of the provisions of this article due to their practices contrary to the
contract regarding the intermediary service they perform with the seller or supp-
lier, d) In case they collect a fee on behalf of the seller or supplier, jointly and
severally with the seller or provider from the obligations regarding delivery or
performance and the right of withdrawal, except in cases where the price is trans-
ferred to the seller or provider after the delivery or performance of the goods or
services to the consumer and the use of the rights in Articles 11 and 15, e) Failure
to perform the contract at all or properly in campaign, promotional or discounted
sales organised without the approval of the seller or provider, f) The matters in
the preliminary information and the information contained in the advertise-
ments are compatible and proved" with the sixth paragraph added to art. 48 of
the LPC. It follows from this provision that the sole obligation of the interme-
diary service provider is not to establish the system and to ensure the uninter-
rupted and proper operation of this system,; it is severally liable with the seller
or the provider for the obligations regarding the preliminary information, con-
firmation, proof, delivery or performance and the right of withdrawal; and it
is solely liable for the other obligations listed in the provision.

Before the amendment, it was accepted as the prevailing belief in legal
and academic circles that the intermediary service providers would be liable
for all kinds of breaches of obligation; however, with the new regulation, the
obligations of the intermediary service provider are specified one by one, and
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the scope of its liability, which was controversial, has become clearer, and it is
accepted by law that it has a limited liability for the distance contract to which
it is not a party. On the other hand, in distance contracts, the intermediary
service provider may be jointly liable with the seller or provider in certain cases
specified in the law, and may also be liable for performance in certain cases.
Thus, we can say that the intermediary service provider, who is not a party to
the distance contract, has also become an important contact point in terms of
distance contracts, and in this respect, consumers may also make a claim aga-
inst the intermediary service provider in the matters specified in the provision.
Consequently, changes in consumer legislation have led to an increase in the
protection provided to consumers against intermediary service providers.

Keywords

Distance contracts, consumer, intermediary
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Kredi Sozlesmesiyle Baglantil Sigorta Sozlesmesinin
Tiiketicinin Korunmasi Baglaminda Degerlendirilmesi

Ayse Nur Merve Yazici

Ozet

Tiiketicinin korunmas: hem Anayasadan dogan bir yiikiimliilik hem de Av-
rupa Birligi mevzuatina uyumun bir sonucu oldugu igin Tiirk hukukunda bu
konuda 4077 sayili Tiiketicinin Korunmasi Hakkinda Kanun (TKHK) ile
onemli diizenlemeler yapilmigtir. 6502 sayili TKHK ile de eski TKHKdaki
bazi eksiklikler giderilmistir. Kredi veren karsisinda gii¢siiz konumda bulunan
titketicinin korunmasi da bu eksikliklerden birisi olarak karsimiza ¢ikmakta-
dir. Buna iliskin 6502 say1l1 Kanunda ayrintili diizenlemeler yapilmistir. Bu dii-
zenlemelerden birisi de kredi sozlesmeleriyle baglantili sigorta yapilmasina
iliskindir. Bankacilik Kanunu m. 53% gore, tiiketici kredisi verenlerin kredi
riski igin gerekli tedbirleri alma yiikiimliiliigii bulunmaktadir. Bunun yani sira
ogretide kredi verenlerin, kredi alacagina karsilik teminat isteme hakki bulun-
dugu kabul edilmektedir. Kredi veren kuruluslarin ipotek, kefalet, sigorta gibi
cesitli sekillerde alacagini glivence altina aldig1 goriilmektedir. Sigorta, ipotek
ve kefaletten farkli olarak kredi verenin daha az ugragini gerektiren ve alaca-
gina daha kolay kavusmasini saglayan bir garanti yoludur. Sigorta ile garanti
altina alinan kredi alacaginda, rizikonun gerceklesmesi ile sigortaci tarafindan
6deme gergeklestirilmektedir. Bu imkan hem kredi veren hem kredi alan i¢in
avantajli ve ucuz bir yol olarak goriilmektedir. Ornegin; kredi kullananin
olimii halinde kredi borcunun 6denmesi tehlikeye girmekte ve sigortacinin,
hayat sigortasi yapilan kredilerde kredi borcunu 6demesi ile borg sona erebil-
mektedir. Sigortanin, iyi bir kredi giivencesi olduguna kusku yoktur. Sigorta
primlerinin kredi veren tarafindan 6denmesi durumunda da sorun yoktur.
Ancak bu primlerin tiiketiciye yiikletilmesi noktasinda TKHK ile saglanan ko-
rumanin uygulanip uygulanmadiginin tespiti gerekir.

Tiiketicinin korunmasi baglaminda kredi baglantili sigorta yapilabilmesi
bazi gartlara tabi tutulmustur. 6502 sayili TKHKda, tiiketici kredi sozlegmele-
rinde, sigorta yaptirilmasina iliskin tiiketiciyi koruyucu bazi diizenlemeler
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mevcuttur. Bireysel Kredilerle Baglantili Sigortalar Uygulama Esaslar1 Yonet-
meligi ile de TKHK ile uyumlu diizenlemeler yapilmistir. TKHK m. 29’un bi-
rinci climlesine gore tiiketicinin kendi talebi olmaksizin banka sigorta tekli-
tinde bulunamaz. Bu maddeye, 24/03/2022 tarihli 7392 sayil1 Kanun'la eklenen
ikinci ciimleye gore kredi veren sigorta iceren ve igermeyen seklinde iki ayr1
kredi sozlesmesi teklifinde bulunarak tiiketiciye sigorta yaptirmay: teklif ede-
bilir. Bu diizenleme ile yasal olarak kredi verenin sigorta teklif etmesinin yolu
agilmigtir. Bunun yani sira TKHK m. 29/IT'ye gore tiiketicinin sectigi sigorta
sirketi ile s6zlesme yapilmasini kredi veren kurulus kabul etmek zorundadir.
Sigortanin vadesinin ve ddenen primlerin, kredi siiresi ve miktari ile uyumlu
olmasi da aranan sartlardan birisidir. Sigortacilik Kanunu m. 32/V’te de si-
gorta sirketini segme hakkinin sinirlandirilamayacagi ve sozlesmeye sigorta-
nin belirli bir sigorta sirketi ile yapilmasi yoniinde koyulan kayitlarin hiikiim-
siiz oldugu diizenlenmistir. Ayrica Bireysel Kredilerle Baglantili Sigortalar Uy-
gulama Esaslar1 Yonetmeligi m. 11 gore, tiiketicinin bir ay i¢inde yeni poligeyi
sunarak sigorta sirketini degistirmesi imkani da kendisine taninmigtir. Yasal
diizenlemelerin tiiketicilerin korunmasi baglaminda oldukga yerinde oldugu
ancak uygulamada diizenlemelere aykir1 islemler yapildigi goriilmektedir.
Bankanin, tiiketiciye sigorta igeren ve igermeyen kredi s6zlesmelerini sunarak
ve gerekli aydinlatma yiikiimliiligiini yerine getirerek kredi baglantili sigor-
talar yaptirmasi yasal diizenlemelere uygunken; uygulamada bunun aksine ha-
reket edilmektedir. Acik yasal diizenlemelere ragmen uygulamada kredi vere-
nin kredi alana yaptirmasi zorunluymus gibi kredi ile baglantili sigortay1 sun-
dugu ve belirli bir sigortacidan 6zellikle kredi verenin komisyon aldig1 sigor-
tacidan sigortay1 yaptirdig1 goriilmektedir. Yasal diizenlemelere aykir1 uygula-
malarin bir kisminin haksiz sart niteligi tasidig1 da tespit edilmektedir. Kredi
verenin gerekli bilgilendirme yiikiimliiligiinii yerine getirdigini ispat edeme-
digi ozellikle sigorta iceren ve icermeyen iki ayr1 krediyi sundugunu belgele-
yemedigi durumlarda islemin hiikiimsiizliigiinden s6z etmek gerekir. Bu bil-
diride konuya iliskin ilgili yasal diizenlemeler gergevesinde kredi s6zlesmesi
ile baglantili sigortanin nasil yapilmasi gerektigine ve yasal diizenlemelere
uyulmadan yapilan kredi sozlesmeleri ile baglantili sigortalarin hukuki akibe-
tinin ne olacagna iliskin degerlendirme yapilmaktadir.

Anahtar kelimeler
Kredi sozlesmesi, Tiiketicinin korunmasi, Baglantili sigorta sozlesmesi, Haksiz

sart, Aydinlatma yikimlalagi
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Evaluation of the Insurance Contract Related to the Loan
Contract in the Context of Consumer Protection

Ayse Nur Merve Yazici
Abstract

The protection of the consumer is both an obligation arising from the Consti-
tution and a consequence of harmonization with the European Union legisla-
tion; therefore, significant regulations have been made in Turkish law on this
matter through the Consumer Protection Law numbered 4077 (CPL). With
the Consumer Protection Law numbered 6502, some deficiencies in the pre-
vious Consumer Protection Law have also been addressed. The protection of
the consumer, who is in a vulnerable position against the loan provider, is one
of these deficiencies. Detailed regulations regarding this matter have been es-
tablished in Law No. 6502. One of these regulations is related to the making of
insurance in connection with loan contracts. According to Article 53 of the
Banking Law, providers of consumer loan have an obligation to take necessary
measures for loan risk. In addition, in the doctrine, it is accepted that creditors
have the right to request collateral against the loan they provide. It is observed
that creditor institutions secure their receivables in various ways such as mort-
gages, sureties and insurance. Unlike mortgages and sureties, insurance is a
way of guarantee that requires less effort on the part of the lender and enables
it to obtain its receivables more easily. In the case of a loan receivable guaran-
teed by insurance, payment is made by the insurer upon the realization of the
risk. This opportunity is considered advantageous and cost-effective for both
the lender and the borrower. For instance, in the event of the borrower's death
when using a loan, the repayment of the loan becomes at risk, and the insurer
may settle the debt by paying off the loan in the case of loans covered by life
insurance. There is no doubt that insurance is a good loan guarantee. There is
also no problem if the insurance premiums are paid by the lender. However, it
is necessary to determine whether the protection provided by the Consumer
Protection Law (CPL) regarding the imposition of these premiums on the con-
sumer is applied. In the context of consumer protection, loan -related insu-
rance is subject to certain conditions. In Law No. 6502 on Consumer Protec-
tion, there are regulations that protect the consumer regarding the procure-
ment of insurance in consumer loan contracts. The Regulation on Principles
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of Practice of Insurances Related to Consumer Loans has also been enacted to en-
sure compliance with the Consumer Protection Law (CPL). According to the first
sentence of Article 29 of the CPL, the bank cannot offer insurance without the
consumer's own request. According to the second sentence added to this article by
Law No. 7392 dated March 24, 2022, the lender may offer insurance to the consu-
mer by offering two separate loan contract, with and without insurance. With this
regulation, the legal path for the lender to offer insurance has been opened. In
addition, according to Article 29/11 of the CPL, the lending institution must accept
the contract with the insurance company chosen by the consumer. It is also a requ-
irement that the term of the insurance and the paid premiums be in harmony with
the loan duration and amount. Article 32/V of the Insurance Law stipulates that
the right to choose the insurance company cannot be restricted and that any clause
stipulating that the insurance shall be concluded with a specific insurance com-
pany shall be null and void. Additionally, according to Article 11 of the Regulation
on Principles of Practice of Insurances Related to Consumer Loans, consumers are
granted the opportunity to change the insurance company by presenting a new
policy within one month. Although the legal regulations are quite appropriate in
the context of consumer protection, it is observed that transactions contrary to the
regulations are carried out in practice. While the bank, in compliance with legal
regulations, offers loan contracts to consumers, both with and without insurance,
and fulfills the necessary disclosure obligations, contrary actions are observed in
practice. Despite explicit legal regulations, it is noticed that in practice, the lender
presents loan-related insurance as if it were mandatory for the borrower, specifi-
cally obtaining the insurance from a certain insurer from which the lender receives
a commission. It is also observed that some of the practices contrary to the legal
regulations have the characteristics of unfair terms. In cases where the lender can-
not prove that it has fulfilled its obligation to provide the necessary information,
especially in cases where it cannot document that it offers two separate loans with
and without insurance, it is necessary to talk about the invalidity of the transac-
tion. This paper presentation evaluates how the insurance in connection with the
loan contract should be made within the framework of the relevant legal regulati-
ons on the subject and what will be the legal fate of the insurances in connection
with the loan contract made without complying with the legal regulations.

Key words

Loan contract, Consumer protection, Related insurance contract, Unfair terms,
Disclosure obligation
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Ticari Temerriit Faizine Dair Hiikiimlerin Tiiketici
islemlerinde Uygulanabilirligi Uzerine Degerlendirmeler

Ars. Gor. Yusuf Berat Bas

Ozet

Temerriit faizine uygulanacak hiikiimler, isin adi yahut ticari nitelige sahip ol-
masina ve sozlesmede buna iliskin diizenleme bulunup bulunmamasina gore
farklilik gosterir (TBK m. 120; TTK m. 8). Tiiketici islemine uygulanacak mev-
zuat hiikiimleri incelendiginde, tiiketicinin taraf oldugu bazi islemler baki-
mindan temerriit faizi oranina iliskin sinirlara yer verilen 6zel diizenlemelere
rastlanmaktadir. Tiiketici kredisi sozlesmelerinde, kararlastirilan anapara faiz
oraninin %30’undan yiiksek olmayacak bir oranda temerriit faizi talep edilme-
sine imkan taninmasi ornek olarak gosterilebilir (Tiiketici Kredisi Sézlesme-
leri Yonetmeligi m. 18/2). Ancak tiiketici isleminde kararlagtirilabilecek te-
merriit faizinin Gst sinir1 yahut kararlagtirilmamigsa hangi oran tizerinden te-
merriit faizi talep edilebilecegi hakkinda agik ve genel nitelikte bir hiikme,
6502 sayili Tiiketicinin Korunmas: Hakkinda Kanunu'nda (TKHK) yer veril-
memistir. Tiirk Ticaret Kanununun 3. ve 19. maddeleri ¢ercevesinde ticari is
kabul edilen bir isin tiiketici islemine konu oldugu durumlarda, hem temerriit
faizinin sozlesmede serbestge belirlenip belirlenemeyecegi hem de s6zlesmede
ongoriilmemigse avans faiz orani lizerinden istenip istenemeyecegi 6gretide
tartismalidir.

Bir ticari isin TKHK m.3 uyarinca tiiketici islemi kabul edildigi durum-
larda, TTK m. 8 uyarinca temerriit faizinin serbestce belirlenebilecegi 6gretide
ileri strtilmiistiir. Aksi goriisteki yazarlar, Tiirk Bor¢lar Kanunu'nun 120. mad-
desinin 2. fikrasinda temerriit faizi bakimindan 6ngoriilen sinirin tiiketici is-
leminde de uygulanmas: gerektigi fikrini ileri siirmektedir. Yarg: kararlarinda
da tiiketici isleminde temerriit faizinin Tiirk Borglar Kanunu’nun 120. madde-
sinin 2. fikrasinda ongoriilen sinirlar igerisinde kararlagtirilabilecegine hiik-
medildigi gortilmektedir. Bir diger tartigma ise bu tiir tiiketici islemlerinde te-
merriit faizi kararlagtirilmamigsa bunun avans faiz orani tizerinden talep edilip
edilemeyecegidir. Bu tiir tiiketici islemlerinde avans faizinin taraflarca istenip
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istenemeyecegi sorununa iliskin farkli goriisler 6gretide ileri stiriilmiistiir. Bu
calismada, 6gretide ileri siiriilen goriisler ve konuya iliskin yargi kararlar1 in-
celenecektir. Bu inceleme yapilirken, 6gretide yer alan konuya iliskin galisma-
lara benzer sekilde bazi 6n sorunlardan hareket edilmesi gerektigi diisiincesin-
deyiz.

Bunlardan ilki, tiiketici isleminin ticari is niteligini de barindiran cift ka-
raktere sahip olup olamayacagidir. Ciinkii TKHK m. 83 hitkmii geregince, ani-
lan Kanunda tiiketici islemine iligkin hitkiim bulunmayan hallerde genel hii-
kiimler uygulama alani bulacaktir. Bu ¢alisma kapsaminda 6ncelikle, TKHK
m. 83’te kendisine yer verilen “genel hiikiimler” ifadesinden ne anlagilmasi ge-
rektigi sorunu 6gretideki farkli goriisler cercevesinde incelenecektir. Ciinkii bu
incelemede varilacak sonuglar, ticari isin konumuzla ilgili sonuglarinin tiike-
tici islemlerinde uygulanip uygulanamayacagi sorununun ¢6ztimiinde yol gos-
terecektir.

Bizim de katildigimiz goriis uyarinca tiiketici islemleri, adi ve ticari is ger-
gevesinin tamamen diginda olmayip tarafin tiiketici olmasi halinde ¢ift karak-
tere sahiptir. Tiiketici islemine oncelikle tiiketicinin korunmasina iliskin hii-
kiimler uygulanacak ve fakat hiikiim bulunmayan hallerde bagvurulacak ‘genel
hiikiimler” igin adi is yahut ticari is olmasina gore farklilik gosterecektir. Ogre-
tide, bir ticari isin tiketici islemi niteligine de sahip olabilecegi ve “genel hii-
kiim” olarak ticari ise baglanan sonuglarin uygulanabilecegi yoniinde var olan
gorisii savunmakla beraber ticari isin temerriit faizine iliskin sonuglarinin tii-
miiniin tiiketici islemine uygulanip uygulanmayacaginin tartisilmas gerekir.
Bu husus ¢aligmadaki ikinci 6n sorundur.

Ticari islerde faizin serbestce belirlenebilecegi ve hiikiimde 6ngoriilen
sartlar saglandig1 takdirde bilesik faizin sozlesmeyle kararlastirilabilecegi ka-
bul edilmistir (TTK m. 8/1-2). Tiirk Ticaret Kanunu’nun 8. maddesinin 3. fik-
rasinda ise tiiketicinin korunmasina iligkin hiikiimler sakli tutulmustur. Tiirk
Ticaret Kanunu'nun 8. maddesinde yer alan faizin serbestce belirlenebilece-
gine iligkin hitkmiin, tiiketici islemlerinde uygulanip uygulanamayacag: hak-
kinda 6gretide farkli goriisler yer almaktadir. Bu inceleme yapilirken bahsedi-
len hitkmiin uygulama sahasinin yorum ilkeleri uyarinca tespit edilmesi ge-
rekmektedir. Bu tiir tiiketici islemlerinde temerriit faizinin TTK m. 8 uyarinca
serbestce mi yoksa TBK m. 120/2 uyarinca belirli sinirlar igerisinde mi
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kararlastirilabilecegi sorununa 6gretideki goriisler ve yarg: kararlar1 ¢ergeve-
sinde ¢6ziim aranacaktir.

Ticari isin sonuglarinin tiiketici islemlerinde uygulanip uygulanamayaca-
gina iliskin yapilacak bu incelemelerden sonra tiiketici islemlerinde sozles-
mede kararlagtirilmadiysa temerriit faizinin avans faiz orani {izerinden talep
edilip edilemeyecegi incelenecektir. Bu incelemede, 3095 sayili Kanun'un 2.
maddesinin 2. fikrasinin bu tiir tiiketici islemlerinde uygulanabilir bir hitkiim
olup olmadigy, avans faizinin istenmesinde taraf bakimindan farkli sonuglara
ulagilip ulasilamayacag 6gretideki goriisler ve konuya iliskin yarg: kararlar
gercevesinde incelenecektir. Nihayet, bu tiir tiiketici islemlerinde temerriit fa-
izinin ancak Tiirk Borglar Kanununun 120. maddesinin 2. fikrasindaki sinirlar
dahilinde kararlastirilabilecegi ve buna karsin tiiketici islemlerinden kaynak-
lanan uyusmazliklarda sozlesmede kararlastirilmadig takdirde avans faizi ta-
lep edilebilecegine iliskin yargi kararlarinin giiniimiizde gegerli faiz oranlari
nezdinde dogurabilecegi farklilik incelenecektir.
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Evaluations on Applicability of Provisions about
Interest for Commercial Default
in Consumer Transactions

Ars. Gor. Yusuf Berat Bas

Abstract

The provisions applicable to default interest differ depending on whether the
transaction is ordinary or a commercial transaction and whether there is a re-
levant provision in the contract (Art. 120 TCO; Art. 8 TCC). When the provi-
sions of the legislation applicable to consumer transactions are analyzed, it is
observed that some transactions to which the consumer is a party have special
provisions that set limits on the default interest rate. In consumer loan agree-
ments, the possibility of demanding default interest at a rate not higher than
30% of the agreed principal interest rate can be given as an example (Consu-
mer Loan Contracts Directive Art. 18/2). However, the Law on Consumer Pro-
tection No. 6502 does not contain a clear and general provision on the upper
limit of the default interest that may be agreed in the consumer transaction or,
if not agreed, the rate at which default interest may be claimed. In cases where
a transaction that is deemed to be a commercial transaction within the fra-
mework of Articles 3 and 19 of the Turkish Commercial Code is subject to a
consumer transaction, it is a mather of controversial in the doctrine whether
the default interest can be freely determined in the contract and whether ad-
vance interest can be requested if it is not agreed in the contract.

In cases where a commercial transaction is accepted as a consumer tran-
saction under Article 3 of the Law on Consumer Protection, it is argued in the
doctrine that the default interest may be freely determined under Article 8 of
the TCC. The authors of the contrary opinion argue that the limit in paragraph
2 of Article 120 of the Turkish Code of Obligations in terms of default interest
should also be applied in consumer transactions. It is seen that judicial decisi-
ons have decided that the default interest in the consumer transaction may be
agreed within the limits in paragraph 2 of Article 120 of the Turkish Code of
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Obligations. Another controversy is whether advance interest can be claimed
in such consumer transactions where default interest is not agreed in the cont-
ract. Different opinions have been put forward in the doctrine regarding the
question of whether advance interest can be requested by the parties in such
consumer transactions. In this study, the opinions in the doctrine and judicial
decisions on the subject will be analyzed. While conducting this analysis, we
believe that some preliminary issues should be considered similar to the stu-
dies on the subject in the doctrine.

The first of these is whether the consumer transaction may have a dual
character, which also includes commercial transaction characteristics. This is
because, pursuant to Article 83 of the Law on Consumer Protection, in cases
where there are no provisions on consumer transactions under the mentioned
Law, general provisions shall be applicable. Within the scope of this study,
tirstly, the question of what should be understood from the expression "general
provisions" in Article 83 of the Law on Consumer Protection will be analyzed
within the framework of different opinions in the doctrine. Because the results
to be reached in this examination will guide the solution of the question of
whether the relevant consequences of commercial transaction can be applied
in consumer transactions.

According to the view we share, consumer transactions are not comple-
tely outside the ordinary and commercial transactions framework but have a
dual character if the party is a consumer. The consumer transaction will be
governed primarily by the provisions on consumer protection, but in the ab-
sence of such provisions, the "general provisions" to be applied will differ de-
pending on whether the transaction is ordinary or a commercial transaction.
Although we share the view that a commercial transaction may also qualify as
a consumer transaction and that the consequences attached to a commercial
transaction may be applied as "general provisions" to a consumer transaction,
itis necessary to discuss whether all of the consequences of a commercial tran-
saction regarding default interest will be applied to a consumer transaction.
This is the second preliminary question in this study.

It is accepted that interest may be freely determined in commercial tran-
sactions and compound interest may be agreed upon by contract, provided
that the conditions stipulated in the provision are met (Art. 8 /1-2 TCC). In
paragraph 3 of Article 8 of the Turkish Commercial Code, the provisions
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regarding consumer protection are reserved. There are different opinions in
the doctrine as to whether the provision of Article 8 of the Turkish Commer-
cial Code stipulating that interest may be freely determined can be applied to
consumer transactions. While conducting this examination, it is necessary to
determine the scope of application of the said provision in accordance with the
principles of interpretation. In such consumer transactions, a solution will be
sought within the framework of the opinions in the doctrine and judicial de-
cisions as to whether the default interest can be freely determined pursuant to
Art. 8 TCC or within certain limits pursuant to Art. 120/2 TCO.

After these examinations of whether the consequences of commercial
transactions can be applied in consumer transactions, it will be examined
whether the default interest can be requested at the advance interest rate in
consumer transactions, if it is not agreed in the contract. In this examination,
whether Article 2, Paragraph 2 of Law No. 3095 is an applicable provision in
consumer transactions and whether different results can be reached in terms
of the party in requesting advance interest will be examined within the fra-
mework of the opinions in the doctrine and judicial decisions on the subject.
Finally, the difference in the current interest rates caused by the judicial deci-
sions that the default interest in such consumer transactions can only be ag-
reed within the limits of Article 120, paragraph 2 of the Turkish Code of Obli-
gations, and on the contrary, advance interest can be demanded in disputes
arising from consumer transactions, unless it is agreed in the contract, will be
examined.

Keywords

Default Interest, Consumer Transaction, Commercial Transaction, Advance
Interest.
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Mesafeli Sozlesmeler Yonetmeliginde Tiiketicinin

e o

Cayma Hakki Konusunda Yapilan Degisikliklerin
Degerlendirilmesi

Dr. Ogretim Uyesi Elif Ayan Durhan

Ozet

Uygulamada o6zellikle internetin gelismesiyle birlikte mesafeli sozlesmelerle
daha sik bir sekilde karsilasilmaya baglanmistir. Mesafeli sozlesmeler, tiiketici-
ler agisindan belli kolayliklar saglasa da, ayni zamanda bazi riskleri de iger-
mektedir. Ciinkii bu tiir sozlesmelerde tiiketicinin malin kalitesini ve niteligini
onceden inceleme imkani yoktur. Dolayisiyla tiiketiciler mesafeli sézlesme-
lerde, yiiz yiize yapilan sozlesmelere nazaran daha fazla korunmaya ihtiyag du-
yarlar. Bu nedenle s6z konusu sozlesmelerde tiiketicilere herhangi bir sebep
gostermeksizin ve cezai kosul 6demeksizin sozlesmeden cayma hakk: tanin-
mugtir.

Tiirk hukukunda konuya iliskin diizenlemeler, TKHK m. 48/IV’te ve Me-
safeli Sozlesmeler Yonetmeliginin 9-15. maddeleri arasinda yer almaktadir. Bu
bildiri, 1 Ekim 2023’te yiiriirliige girmesi planlanan, daha sonra yiiriirliik ta-
rihi 1 Ocak 2024% ertelenen Mesafeli Sozlesmeler Yonetmeliginde Degisiklik
Yapilmasina Dair Yonetmelik ile cayma hakki konusunda yapilan degisiklikle-
rin isabetli olup olmadigini ortaya koyma amacini tasimaktadir. Ancak once-
sinde cayma hakkinin hukuki niteliginin ve karsilagtirma yapabilmek icin
konu ile ilgili 2014 tarihli Yonetmelik hiikiimlerinin incelenmesi gerekmekte-
dir.

Cayma hakki, sozlesme iliskisini sona erdiren bozucu yenilik doguran bir
haktir. Cayma hakkinin hukuki niteligi doktrinde tartismalidir. Bazi yazarlar,
cayma hakkinin sozlesmeden donme anlamina geldigini kabul etmektedir. Ka-
naatimizce, bunun kabulii miimkiin degildir. Clinkii donme hakk: s6zlesme-
nin her iki tarafina da esit bir sekilde taninirken ve oncesinde ihbar ve siire
tanima gibi 6zel kosullarin varligina baglanirken, cayma hakki sadece 6zel ola-
rak korunmaya ihtiyag duyan tarafa taninmakta ve herhangi bir 6n kosula tabi
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tutulmamaktadir. Dolayisiyla cayma hakki, hukuken geri alim hakki: niteligin-
dedir.

MSY m. 5e gore mesafeli sozlesme kurulmadan once tiiketicinin sa-
tici/saglayici tarafindan cayma hakkinin oldugu durumlarda, bu hakkin kul-
lanilma sartlary, siiresi, usulii ve saticinin iade igin dngordigii tastyicrya iliskin
bilgiler konusunda bilgilendirilmesi gerekir. Yonetmelik degisikligiyle bilgi-
lendirmenin kapsami genisletilmis ve malin satic1 tarafindan ongoriilen tasi-
yiciyla iadesi halinde teslim masrafini gegmemek izere iade masraf tutarina ve
hangi tarafca karsilanacagina, 6ngoriilenin disinda bir tasiyiciyla iadesi ha-
linde ise iade masrafin1 tiiketicinin karsilayacagina iliskin bilgilerin de soz-
lesme metninde yer almasi gerektigi kabul edilmistir. Boylece sozlesmenin ka-
buliinden 6nce detayli bir 6n bilgilendirilme yapilarak tiiketicinin kararini bi-
lingli bir sekilde vermesi saglanacaktir.

Cayma hakki, malin tesliminden itibaren 14 giin i¢inde kullanilabilir. An-
cak tiiketici cayma hakki konusunda yeterince bilgilendirilmezse, 14 giinlik
siire ile bagli degildir. Bu halde cayma siiresi, bilgilendirme geregi gibi yapilmis
olsayd: isleyecek olan cayma siiresinin bittigi tarihten itibaren bir yil sonra
sona erer (TKHK m. 48/1V).

Tiiketici siiresi i¢inde cayma hakkini kullandiginda, sézlesme konusu
mali 10 giin iginde iade etmesi gerekmektedir. lade masraflar1 saticiya aittir.
Ancak yonetmelikte hem iade siiresi hem de iade masraflarini kimin karsila-
yacag1 konusunda degisiklik yapilmistir. Gergekten 10 giinliik siire 14 giine ¢1-
karilmustir. Tiiketiciye iade i¢in daha fazla siire taninmasi ve cayma siiresi ile
iade siiresinin ayni sekilde diizenlenmesi isabetli olmustur. Buna karsilik yo-
netmelik degisikligiyle yapilan, malin ayipli olmasi halinde iade masraflarinin
saticrya, diger durumlarda ise tiiketiciye ait olacagi yoniindeki diizenleme
(MSY m. 13/III) isabetli olmamustir. Clinkii bu diizenleme, cayma hakkinin
kullanimini zorlastirmaktadir. Bazi tiiketiciler sirf iade masraflarini karsilama-
mak i¢in cayma hakkini kullanmaktan vazgegebilirler. Bu degisiklik, “zayif du-
rumda olan tiiketiciyi koruma” yoniindeki genel hukuk ilkesine uygun diigme-
mektedir. Diger taraftan MSY m. 13/IIT’te tiiketicinin iade masraflarindan 6n
bilgilendirmede kararlastirilmas: halinde sorumlu olacag belirtilmis olsa da,
gogunlukla genel islem kosulu seklinde hazirlanan mesafeli s6zlesme metni
tizerinde tiiketicilerin degisiklik yapma imkanlar1 yoktur. Dolayisiyla Yonet-
melik degisikliginden sonra ayipli bir mal bulunmadig: siirece tiiketicilerin
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iade masraflarini saticiya yiikletebilme sanslar1 azalmistir. Zira saticilar 6n bil-
gilendirme metnine standart bir sekilde bunu ekleyeceklerdir.

Satici/saglayici, cayma bildiriminin kendisine ulagtig1 andan itibaren
14 giin iginde varsa malin tiiketiciye teslim masraflar1 da dahil olmak {izere
tiiketiciden tahsil edilen biitiin 6demeleri geri vermekle yiikiimliidiir (MSY m.
12/1). Yonetmelik degisikligiyle yiikiimlii kisilerin kapsamina isabetli bir se-
kilde arac1 hizmet saglayicist da dahil edilmis ve bunlarin tiiketiciye kars: mii-
teselsilen sorumlu oldugu kabul edilmistir. Boylece tiiketici satictya bagvurma-
dan dogrudan arac1 hizmet saglayicisindan yaptig1 6demelerin tamamini iste-
yebilir.

MSY m. 15’te sozlesmede aksi kararlastirilmadig: takdirde, bazi istis-
nai hallerde isin niteligi geregi cayma hakkinin kullanilamayacag: kabul edil-
mistir. Yonetmelik degisikligiyle cayma hakkinin kullanilamayacag: haller ge-
nisletilmistir. Béylece Karayollar1 Trafik Kanununa gore tescili zorunlu tasi-
nirlar ile kayit veya tescil zorunlulugu bulunan insansiz hava araglarina iligkin
sozlesmeler, tiiketiciye teslim edilmis cep telefonu, akilli saat, tablet ve bilgisa-
yarlara iligkin sozlesmeler, canli miizayede seklinde agik artirma yoluyla akde-
dilen s6zlesmeler, satic1 veya yetkili servis tarafindan kurulum veya montaji-
nin yapilacagi belirtilen mallardan kurulum ya da montaji1 yapilanlara iliskin
sozlesmelerde cayma hakkinin kullanilamayacag kabul edilmistir. Montaj1 ya-
pilan mallarin tekrar sokiilmesi, malda bozulmalara yol agabileceginden
cayma hakkinin disinda tutulmas: yerinde olmustur. Ancak 6zellikle cep tele-
fonu ve bilgisayar satisina iliskin sozlesmelerde cayma hakkinin kaldirilmas:
isabetsiz olmugtur. Ciinkii isin niteligi bu mallarda cayma hakkinin kullanil-
masini engellememektedir.

Yonetmelikteki degisikliklerin tiiketicilerin bilingsiz bir sekilde aligve-
ris yapmalarini ve cayma hakkini keyfi bir sekilde kullanmalarini 6nleme ama-
ctyla yapildigini diisiiniiyoruz. Ancak bu yapilirken, tiiketicilerin hukuken za-
yif durumda bulunduklar: gergegi her zaman dikkate alinmalidir. Sonug ola-
rak, mesafeli sozlesmelerde cayma hakkinin daha etkin bir sekilde kullanila-
bilmesi i¢in Yonetmelikte tiiketici aleyhine yapilan ve isin niteligiyle bagdas-
mayan degisikliklerin iptal edilmesi gerektigi kanaatindeyiz.
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Evaluation of the Amendments Made in the Regulation
on Distance Contracts Regarding the Consumer's Right
of Withdrawal

Dr. Ogretim Uyesi Elif Ayan Durhan

Abstract

In practice, distance contracts have started to be encountered more frequently,
especially with the development of the internet. Although distance contracts
provide certain conveniences for consumers, they also contain some risks. Be-
cause in such contracts, the consumer does not have the opportunity to exam-
ine the quality and nature of the goods in advance. Therefore, consumers need
more protection in distance contracts than in face-to-face contracts. For this
reason, consumers are entitled to withdraw from the contract without giving
any reason and without paying any penal clause.

In Turkish law, the relevant provisions are set forth in Article 48/IV of
the Consumer Protection Law and Articles 9-15 of the Regulation on Distance
Contracts. This paper aims to reveal whether the amendments made to the
right of withdrawal by the Regulation Amending the Distance Contracts Reg-
ulation, which was planned to enter into force on October 1, 2023 and then
postponed to January 1, 2024, are accurate or not. However, it is necessary to
examine the legal nature of the right of withdrawal and the provisions of the
Regulation dated 2014 in order to make a comparison.

The right of withdrawal is a right that terminates the contractual rela-
tionship. The legal nature of the right of withdrawal is controversial in the doc-
trine. Some authors accept that the right of withdrawal means avoidance of the
contract. In our opinion, it is not possible to accept this. Because, while the
right of avoidance is granted equally to both parties to the contract and is sub-
ject to the existence of special conditions such as notice and deadline, the right
of withdrawal is granted only to the party in need of special protection and is
not subject to any preconditions. Therefore, the right of withdrawal is legally a
right of repurchase.
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Pursuant to Art. 5 of the Regulation on Distance Contracts (“Regulation”)
prior to the conclusion of the distance contract, the consumer must be in-
formed by the seller/provider about the conditions, duration, and procedure
for exercising this right, and the information regarding the carrier envisaged
by the seller for the return, in cases where the consumer has the right of with-
drawal. With the amendment of the Regulation, the scope of the information
has been expanded and it has been accepted that in case the goods are returned
by the carrier envisaged by the seller, information regarding the amount of the
return cost not exceeding the delivery cost and which party will bear the return
cost, and in case the goods are returned by a carrier other than the one envis-
aged, the return cost will be borne by the consumer, must also be included in
the contract text. Thus, a detailed preliminary information will be provided
before the acceptance of the contract and the consumer will be able to make
an informed decision.

The right of withdrawal can be exercised within 14 days from the delivery
of the goods. However, if the consumer is not sufficiently informed about the
right of withdrawal, he/she is not bound by the 14-day period. In this case, the
withdrawal period expires one year after the expiry of the withdrawal period
that would have expired if the information had been duly provided (Art. 48/IV
of the CPL).

When the consumer exercises his/her right of withdrawal within the
term, he/she must return the goods subject to the contract within 10 days. The
costs of return belong to the seller. However, the regulation has been amended
in terms of both the return period and who will cover the return costs. Indeed,
the 10-day period has been increased to 14 days. It is appropriate to give the
consumer more time for return and to regulate the withdrawal period and the
return period in the same way. On the other hand, the regulation stipulating
that the costs of return shall be borne by the seller in case the goods are defec-
tive and by the consumer in other cases (Art. 13/III of the Regulation) is not
correct. Because this regulation makes it difficult to exercise the right of with-
drawal. Some consumers may refrain from exercising the right of withdrawal
just to avoid the costs of return. This amendment does not comply with the
general legal principle of "protecting the weaker consumer”. On the other
hand, although it is stated in Article 13/III of the Regulation that the consumer
will be responsible for the return costs if it is agreed upon in the preliminary
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information, consumers do not have the opportunity to make changes to the
text of the distance contract, which is mostly prepared in the form of general
transaction conditions. Therefore, after the amendment of the Regulation, un-
less there is a defective good, consumers have less chance to charge the seller
for the return costs. This is because the sellers will add this to the preliminary
information text in a standard manner.

The seller/provider is obliged to return all payments collected from the
consumer, including the costs of delivery of the goods to the consumer, if any,
within 14 days following the receipt of the withdrawal notification (Art. 12/I
of the Regulation). With the amendment to the Regulation, the intermediary
service provider has been included in the scope of liable persons and it has
been accepted that they are jointly and severally liable to the consumer. Thus,
the consumer may request the full amount of the payments made directly from
the intermediary service provider without applying to the seller.

Article 15 of the Regulation stipulates that, unless otherwise agreed in the
contract, the right of withdrawal cannot be exercised in certain exceptional
cases due to the nature of the work. With the amendment to the Regulation,
the cases where the right of withdrawal cannot be exercised have been ex-
panded. Thus, it is accepted that the right of withdrawal cannot be exercised
in the contracts regarding the movables that are obliged to be registered ac-
cording to the Highway Traffic Law and unmanned aerial vehicles that are
obliged to be registered or registered, contracts regarding mobile phones,
smart watches, tablets and computers delivered to the consumer, contracts
concluded through auction in the form of live auctions, contracts regarding
the installation or assembly of the goods specified to be installed or assembled
by the seller or authorized service. Since the re-disassembly of the assembled
goods may cause deterioration in the goods, it is appropriate to exclude the
right of withdrawal. However, the removal of the right of withdrawal, espe-
cially in contracts for the sale of mobile phones and computers, has been in-
appropriate. Because the nature of the business does not prevent the use of the
right of withdrawal in these goods.

We consider that the amendments to the Regulation are intended to pre-
vent consumers from making uninformed purchases and arbitrarily exercising
their right of withdrawal. However, while doing so, the fact that consumers are
in a legally weak position should always be taken into account. As a result, we
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believe that in order to use the right of withdrawal more effectively in distance
contracts, the amendments made in the Regulation against the consumer and
incompatible with the nature of the business should be canceled.
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Distance contract, consumer, right of withdrawal
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Avukathk So6zlesmelerinin Tiiketici islemi Olarak
Degerlendirilmesi Sorunu

Dr. Ogretim Uyesi Seda Kara Kiligarslan

Ozet

6502 Say1li Tiiketicinin Korunmas1 Hakkinda Kanun'a eklenen 73/A numarali
madde ile tiiketici uyusmazliklar: bakimindan dava agilmadan énce arabulu-
culuga bagvurulmus olmasi sarti getirilmistir. Bu diizenlenme ile uygulamada
tilketici islemlerinin belirlenmesi ve 6zellikle ticari islem tiiketici islemi sinir1-
nin gizilmesi gerekliligi ortaya ¢ikmistir. Tiiketici islemi TKHK m.3/1 bendinde
; “mal veya hizmet piyasalarinda kamu tiizel kisileri de déhil olmak iizere ticari
veya mesleki amaglarla hareket eden veya onun adina ya da hesabina hareket
eden gercek veya tiizel kisiler ile tiiketiciler arasinda kurulan, eser, tagima, sim-
sarlik, sigorta, vekalet, bankacilik ve benzeri s6zlesmeler de dahil olmak iizere
her tiirlii s6zlesme ve hukuki islem” olarak tanimlanmagtir. Bir islemin tiiketici
islemi olup olmadigini belirlemede en 6nemli kriter her somut iglem bakimin-
dan degerlendirilme yapilmasidir. Zira sayilan islemler gerekli nitelikleri tagi-
muyorsa tiiketici islemi olmayacag1 gibi, sayilmayan birgok islem de gerekli ni-
telikleri tagiyorsa tiiketici islemi olarak kabul edilecektir. Buna gore bir tiiketici
isleminden bahsedilmek i¢in ii¢ unsurun varliginin aranmasi gerekmektedir.
Birincisi, taraflardan birinin mutlaka kanunen sinirlari ¢izilmis “titketici” sifa-
tina sahip olmasy, ikincisi kars: tarafin kanun anlaminda saticy, saglayici, kredi
veren, Uretici gibi bir taraf olmasi, tigiinciisii ise yapilan islemin konusunun
TKHK dogrultusunda bir mal veya hizmetin kapsamina girmesidir. Bu kap-
samda sadece parasal degeri ve aligverise konu olan maddi ve gayrimaddi var-
liklar TKHK kapsaminda “mal” olarak nitelendirilmektedir. Hizmet ise, bir
licret veya menfaat karsiliginda yapilan ya da yapilmasi taahhiit edilen mal
saglama digindaki her tiirlii tiiketici isleminin konusunu olusturmaktadir. Sag-
ik hizmetleri, egitim hizmetleri, tasima hizmetleri, konaklama ve barinma
hizmetleri, tasima hizmetleri, mallarin saklanmasi, korunmasi ve bakimina
iliskin hizmetler, eglence hizmetleri, sanatg1 ve zanaatkérlarin verdigi hizmet-
ler terciime faaliyetleri, imal ve insa isleri, mimarlik ve mithendislik faaliyet-
leri hizmet kavrami i¢inde gosterilebilir. Ancak bir islemin tiiketici islemi olup
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olmadigini belirlemede en 6nemli kriter her somut islem bakimindan deger-
lendirilme yapilmasidir. Zira belli bagh sayilan islemler gerekli nitelikleri tasi-
miuyorsa tiiketici islemi olmayacag1 gibi, sayilmayan birgok islem de gerekli ni-
telikleri tastyorsa tiiketici islemi olarak kabul edilecektir. Ayrica Islemin tiike-
tici sozlesmesi olarak belirlenmesi hususunda duraksama olmas: halinde tii-
ketici sozlesmesi lehine yorum yapilmasi gerektigi kabul edilmelidir.

Bu kapsamda en tartismali hususlardan biri de avukatlik vekalet sozles-
melerinin tiiketici islemi olarak degerlendirilip degerlendirilmeyecegi meselesi
ve zorunlu arabuluculuk siirecine dahil olup olmadigidir. Agikgasi gerek dgreti
gerek yargi kararlarinda yeknesak uygulamalardan bahsetmek miimkiin degil-
dir. Cogunlukla avukatlik sozlesmesinde vekalet verenin kim olduguna gore
sozlesmenin niteligini belirleme yoluna gidilmistir. Dolayisiyla tiiketici sifa-
tina sahip bir kisi ile avukat arasindaki vekalet iliskisi tiiketici islemi olarak
degerlendirilmistir. Yargitay 17. Hukuk Dairesi, 2014 yilinda vermis oldugu bir
kararda avukatin vekalet {icretinden kaynaklanan alacaginin, vekalet sozles-
mesinin tarafinin da tiiketici olmasi dolayisiyla tiiketici uyusmazhigi oldugu ve
tilketici mahkemesinde goriilmesi gerektigine hiikmetmistir. Bununla birlikte
benzer uyusmazliklarda Yargitay'in farkl kararlar verdigi de goriilmektedir.
2017 yilinda Ankara Bolge Adliye Mahkemesinin 4. Hukuk Dairesince, “Avu-
kathik Kanunu'nda diizenlenmis olan avukathik sozlesmesinin, Tiirk Borglar
Kanunu'nda diizenlenmis olan vekalet s6zlesmesinden farkli ve ayr1 bir soz-
lesme tiirli olmasi ve bu sézlesmenin niteligi geregince 6502 Sayili Tiiketicinin
Korunmasi Hakkinda Kanun kapsaminda bulundugu kabul edilemeyecegin-
den, davaya bakma gérevinin Asliye Hukuk Mahkemesinin gorev alaninda
bulunduguna kesin olarak karar verilmistir”. Avukatlik sozlesmelerinin sui ge-
neris bir yapiy1 haiz olmasi ve kamu diizenine iliskin olmasi nedeniyle Asliye
Hukuk Mahkemesinin gérev alaninda bulundugunun kabul edildigi goriil-
mustar.
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The Problem of Evaluating Attorney Contracts
as Consumer Transactions

Dr. Ogretim Uyesi Seda Kara Kiligarslan
Abstract

With Article 73/A added to the Law No. 6502 on the Protection of Con-
sumers, the condition of applying to mediation before filing a lawsuit has been
introduced for consumer disputes. With this regulation, it has become neces-
sary to determine the consumer transactions in practice and especially to draw
the boundary of the commercial transaction consumer transaction. Consumer
transaction is defined as "all kinds of contracts and legal transactions, inclu-
ding contracts of work, transportation, brokerage, insurance, proxy, banking
and similar contracts, established between consumers and real or legal per-
sons, including public legal persons, acting for commercial or professional
purposes or acting on their behalf or account in the goods or services markets"
in Article 3/1 of the Comsumer Protection Law. The most important criterion
in determining whether a transaction is a consumer transaction is to evaluate
each concrete transaction. This is because the transactions listed will not be
consumer transactions if they do not meet the necessary qualifications, and
many transactions that are not listed will be accepted as consumer transactions
if they meet the necessary qualifications. Accordingly, the existence of three
elements must be sought in order to talk about a consumer transaction. Firstly,
one of the parties must have the title of "consumer", which is legally defined,
secondly, the other party must be a party such as a seller, provider, lender, pro-
ducer, etc., and thirdly, the subject matter of the transaction falls within the
scope of a good or service in accordance with the Consumer Protection Law.
In this context, only tangible and intangible assets that have monetary value
and are subject to exchange are qualified as "goods" within the scope of the
Consumer Protection Law. Services, on the other hand, constitute the subject
matter of all kinds of consumer transactions other than the provision of goods
that are made or undertaken to be made in return for a fee or benefit. Health
services, education services, transportation services, accommodation and lod-
ging services, transportation services, services related to the storage, protec-
tion and maintenance of goods, entertainment services, services provided by
artists and craftsmen, translation activities, manufacturing and construction
works, architecture and engineering activities can be shown within the concept
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of service. However, the most important criterion in determining whether a
transaction is a consumer transaction is to evaluate each concrete transaction.
As a matter of fact, certain transactions will not be consumer transactions if
they do not meet the necessary qualifications, and many transactions that are
not listed will be accepted as consumer transactions if they meet the necessary
qualifications. In addition, it should be accepted that if there is a hesitation in
determining the transaction as a consumer contract, interpretation should be
made in favor of the consumer contract.

In this context, one of the most controversial issues is whether or not at-
torney power of attorney agreements should be considered as consumer tran-
sactions and whether they are included in the mandatory mediation process.
Obviously, it is not possible to talk about uniform practices in both doctrine
and judicial decisions. For the most part, the nature of the contract has been
determined according to who is the attorney in the attorney agreement. The-
refore, the attorney relationship between a person who is a consumer and a
lawyer is considered as a consumer transaction. In a decision rendered in 2014,
the 17th Civil Chamber of the Court of Cassation ruled that the lawyer's rece-
ivable arising from the attorney's fee is a consumer dispute since the party to
the attorney agreement is also a consumer and should be heard by the consu-
mer court. However, it is also observed that the Court of Cassation has made
different decisions in similar disputes. In 2017, the 4th Civil Chamber of the
Ankara Regional Court of Appeals ruled that "Since the attorney agreement
regulated under the Attorneyship Law is a different and separate type of cont-
ract from the attorneyship agreement regulated under the Turkish Code of
Obligations, and since it cannot be accepted that this contract is within the
scope of the Law No. 6502 on the Protection of Consumers due to its nature,
it has been conclusively decided that the Civil Court of First Instance has the
duty to hear the case".However, it is also seen that this view has been criticized
due to the fact that attorney contracts have a sui generis structure and have a
structure related to public order.

Keywords

Attorney Agreement, Consumer transaction, Power of Attorney Agreement,
Mediation, Consumer.
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Gemi Seyahat Sozlesmelerinin Geregi Gibi
ifa Edilmemesine Dair Alman Yargi Kararlarinin
incelenmesi

Ars. Gor. Beyza Giil Can
Ozet

Paket Tur Sozlesmesi, 4077 sayili Tiiketicinin Korunmas1 Hakkindaki Ka-
nun'da 6.03.2003 tarihine kadar 6zel bir diizenleme olmaksizin kullanilan bir
terim olmakla birlikte 4077 sayili Kanun'a 6/C maddesi eklenerek, tanimlan-
mustir. Bu tanim, genellikle seyahat diizenleme s6zlesmeleri olarak bilinen ve
gesitli bagliklar altinda yer alan sozlesmeleri kapsamaktadir.

6502 say1l1 Tiiketicinin Korunmasi Hakkindaki Kanun ise 13.06.1990 ta-
rihli “Paket, Gezi, Paket Tatil ve Paket Turlara” [liskin 90/314/AET sayili AB
Konsey Direktifi temel alinarak olusturulmustur. Burada paket tur, tatil amagh
ulasim, konaklama, yeme-i¢me ve turistik hizmetlerin bir araya getirilip belirli
bir bedelle sunuldugu seyahatleri ifade etmektedir. S6zlesmenin varlig, paket
tur diizenleyicisi veya aracisi olan seyahat acentesi tarafindan, tiiketicinin 6de-
digi bir gotiirti bedel karsiliginda sunulan turistik hizmetlerin bir kombinas-
yonunu igermesine dayanmaktadir. Bu iligki, taraflar arasinda karsilikli borg
yiikleyen ve siirekli edime dayanan bir sozlesme temelinde kurulmustur.

Paket tur s6zlegsmesinin unsurlari arasinda, edimlerin bitiinléigi, ticret ve
siire yer almaktadir. Edimlerin biitiinliigii, tur diizenleyenin yerine getirmesi
gereken birden ¢ok edimin bir biitiin halinde sunulmas: (konaklama, ulas-
tirma ve bunlara bagli olmayan turistik hizmetlerden en az ikisinin birlikte yer
almas1) anlamina gelmektedir. Ucret unsuru, mal veya hizmetin biitiin halinde
tek bir ticret karsiliginda sunulmasi anlamina gelirken siire unsuru ise paket
turun 24 saatten uzun veya gecelik konaklamay1 igermesi gerektigini belirt-
mektedir.

Gemi seyahatleri de bir paket tur sdzlesmesi ornegini temsil etmekte ve
tiiketicilere belirli bir ticret karsiliginda genis bir hizmet yelpazesi sunmayi
amaglamaktadir. Bu sozlesme ile birlikte yolculara; ulastirma, gemide konak-
lama, yeme igme, gemi iizerindeki aktiviteler ve eglenceler ve bazen kara gezi-
leri gibi turistik hizmetleri igceren bir paket sunulmaktadir. Bu tiir seyahatler,
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tur operatorleri, seyahat acenteleri veya cruise sirketleri tarafindan diizenlenir
ve genellikle bir paket halinde satilmaktadir. Seyahat siiresi genellikle birkag
glin ila birkag hafta arasinda degisebilmektedir.

Bu tiir paketler genellikle tiiketicilere seyahat diizenlemelerini kolaylikla
ve planlama zahmetinden kaginarak yapabilmelerini saglamaktadir. Ancak,
gemi seyahatini tercih edecek olan tiiketicilerin hak kaybina ugramamalari
i¢in tur sartlar1 hakkinda detaylica bir 6n inceleme yapmalar: biiyiik 6nem tes-
kil etmektedir. Zira bu tiir sozlesmeler ¢ogunlukla gemiyle ilgili kat1 kurallars,
degisken varis noktalarini, ekstra ticretleri ve zorlu iptal politikalarini iger-
mektedir. Bu nedenle, tiiketicilerin araci tur sirketi veya acenteleri ile olan pa-
ket tur sozlesmelerini dikkatlice degerlendirmeleri 6nemlidir.

Fakat giiniin sonunda sorunlar genellikle kat1 gemi kurallar1 veya tura ka-
tilanin 6zensizligi disinda, gogunlukla paket tur sozlesmesinin icerdigi edim-
lerin seyahati diizenleyen tarafindan geregi gibi ifa edilmemesinden kaynak-
lanmaktadir. Bu durumlar, gemide yaganan teknik sorunlar, beklenen kalite ve
standardin altinda sunulan turistik hizmetler veya baska aksakliklar gibi fak-
torlerle iligkilidir.

Sozlesmeden dogan edimlerin seyahati diizenleyen tarafindan ihlal edil-
mesi, tura katilan ve turu diizenleyen taraf arasinda yasanan anlagsmazliklar
stk¢a yabanci yargi kararlarina konu olmugtur. Ornegin, bir gemi seyahatinde
kabinlerin boyutu, mahkeme tarafindan dikkate alinan 6énemli bir faktor ol-
mugtur. Frankfurt Yiiksek Bolge Mahkemesi, dort yatakli bir kabin i¢in 9 met-
rekarelik alaninin ¢ok kii¢iik bulunmas: nedeniyle seyahat {icreti {izerinde
%7,5'lik bir indirim karar1 almigtir.

Gemi motorunun arizalanmasi veya hava kosullari: nedeniyle seyahat pla-
nina dahil olan ancak iptal edilen giiniibirlik kara gezileri, giinliik fiyattan
%30'Tuk bir indirim yapilmasini gerektirmistir. Yolcularin beklentilerini kargi-
lamayan hizmet kalitesi veya teknik sorunlar da mahkeme kararlarinda tiike-
tici lehine indirim hakki olarak yansimistir. Yine yargi kararlarina gore eglence
tiirleri, dil hizmetleri ve gemi personeli konularinda yaganan eksiklikler, tiike-
ticinin indirim talep etme hakkini dogurmaktadir. Sigara konusu da mahkeme
kararlarina yansimigtir ve brosiir veya seyahat onayinda belirtilmeyen i alan-
larda sigara i¢me yasag1 bir kusur teskil ederken, agik giivertede diger yolcula-
rin sigara igmesi genellikle bir kusur olarak kabul edilmemektedir.
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Yargi kararlarinin incelenmesi, tiiketicilerin gemi seyahatleri sirasinda
yasadiklar1 sorunlar bakimindan sahip olduklar1 haklar: anlamalarina biiytik
katki saglayacaktir. Ayrica bu inceleme sayesinde Tiirk Hukukunda konuya yo-
nelik var olan eksiklikler de netlesecektir. Tiiketicilerin gemi seyahatleri sira-
sinda kargilastig1 sorunlara iligkin net ve kapsamli yasal diizenlemeler, bilingli
bir sekilde seyahat etmelerini ve haklarini korumalarini saglar. Bu gercevede,
ulusal yasal diizenlemelerin, uluslararasi yargi kararlartyla uyumlu bir sekilde
glincellenmesi 6nemlidir.

Anahtar Kelimeler

Paket Tur Sozlegmeleri, Gemi Seyahati Sozlesmesi, Turistik Hizmetlerin Ifasi,
Gemi Seyahati Hakkinda Yabanci Mahkeme Kararlari, Seyahat Sozlesmesi
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Examination Of German Judicial Decisions
On Non-Performance Of Voyage Contracts

Ars. Gor. Beyza Giil CAN

Abstract

Package Tour Contract is a term used in the Law No. 4077 on the Protection
of Consumers without a special regulation until 6.03.2003, but package tour
contracts were defined by adding Article 6/C to the Law No. 4077. This defi-
nition covers the contracts, which are generally known as travel arrangement
contracts and are under various headings.

Law No. 6502 on the Protection of Consumers is based on the EU Council
Directive 90/314/EEC on "Package, Excursions, Package Holidays and Package
Tours" dated 13.06.1990. Here, package tour refers to travels in which trans-
portation, accommodation, food and beverage and touristic services for holi-
day purposes are brought together and offered for a certain price. The existence
of the contract is based on the fact that it includes a combination of touristic
services offered by the travel agency, which is the package tour organiser or
intermediary, in return for a lump sum price paid by the consumer. This rela-
tionship is established on the basis of a contract between the parties based on
a mutual obligation and continuous performance.

The elements of a package tour contract include the integrity of the per-
formances, fee and duration. Completeness of performances means that mul-
tiple performances to be fulfilled by the tour organiser are presented as a whole
(accommodation, transportation and at least two of the touristic services not
related to these are included together). The price element means that the goods
or services are offered as a whole for a single price, while the duration element
states that the package tour must include accommodation longer than 24 ho-
urs or overnight accommodation.

Cruises represent an example of a package tour contract and aim to offer
a wide range of services to consumers for a certain fee. With this contract, pas-
sengers are offered a package of touristic services such as transport, accommo-
dation on board, food and beverage, activities and entertainment on board,
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and sometimes land excursions. Such trips are organised by tour operators,
travel agencies or cruise companies and are usually sold as a package. The du-
ration of the trip can usually vary from a few days to several weeks.

Such packages generally allow consumers to make their travel arrange-
ments easily and without the hassle of planning. However, it is of great impor-
tance for consumers who will prefer cruise travel to make a detailed prelimi-
nary examination of the tour conditions in order not to lose their rights. This
is because such contracts often include strict rules regarding the ship, variable
destinations, extra fees and tough cancellation policies. Therefore, it is impor-
tant for consumers to carefully evaluate package tour contracts with interme-
diary tour companies or agencies.

At the end of the day, however, problems usually arise not from strict ship
rules or carelessness on the part of the tour participant, but mostly from the
failure of the travel organiser to properly perform the obligations contained in
the package tour contract. These situations are related to factors such as tech-
nical problems on board, touristic services provided below the expected qua-
lity and standard, or other disruptions.

The breach of contractual obligations by the travel organiser and disputes
between the tour participant and the tour organiser have frequently been the
subject of foreign judicial decisions. For example, the size of the cabins on a
cruise has been an important factor taken into account by the court. The
Frankfurt Higher Regional Court decided to reduce the fare by 7.5% on the
grounds that 9 square metres of space for a four-bed cabin was too small.

Daily land excursions that were included in the itinerary but cancelled
due to the breakdown of the ship's engine or weather conditions required a
30% discount on the daily price. Service quality or technical problems that do
not meet the expectations of passengers are also reflected in court decisions as
a right to discount in favour of the consumer. Again, according to judicial de-
cisions, deficiencies in the types of entertainment, language services and ship
personnel give rise to the consumer's right to demand a discount. The issue of
smoking is also reflected in the court decisions and while the smoking ban in
the interior areas, which is not mentioned in the brochure or travel confirma-
tion, constitutes a defect, the smoking of other passengers on the open deck is
generally not considered a defect.
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The examination of judicial decisions will make a great contribution to
the understanding of the rights of consumers in terms of the problems they
experience during their cruises. In addition, this examination will clarify the
existing deficiencies in Turkish Law on the subject. Clear and comprehensive
legal regulations regarding the problems faced by consumers during their cru-
ises enable them to travel consciously and protect their rights. In this fra-
mework, it is important to update the national legal regulations in line with
international judicial decisions.

Keywords: Package Tour Contracts, Cruise Contract, Performance of To-
uristic Services, Foreign Court Decisions on Cruise Contracts, Travel Contract
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Tiiketici Mahkemelerinin Gorev Alanina Giren Sigorta
Sozlesmelerinden Dogan Uyusmazhklar

Ars. Gor. Esra Delice Tekin

Ozet

Tiirk Ticaret Kanunu'nun 3. maddesi geregince TTKde diizenlenen hususlar
ticari is niteligi arz eder. Tiirk Ticaret Kanunu'nda diizenlenen hususlarin ticari
is say1lmas1 bakimindan, taraflarin tacir sifatini haiz olup olmamasi ya da isle-
min ticari isletmeyle ilgili olup olmamasi 6nem tasgimamaktadir, s6z konusu
hususun TTK'de diizenlenmis olmas: yeterlidir. Bu nedenle taraflar yoniinden
ayr1 ayr1 bir degerlendirme yapilmasini gerektirmeyen bu isler, 6gretide “mut-
lak ticari is” olarak nitelendirilmistir. Sigorta sozlesmesi Tiirk Ticaret Ka-
nununun 1401. maddesinde, “..sigortacimin bir prim karsiliginda kisinin para
ile olgiilebilir bir menfaatini zarara ugratan tehlikenin, rizikonun meydana gel-
mesi halinde bunu tazmin etmeyi ya da bir veya birkag kisinin hayat siireleri
sebebiyle ya da hayatlarinda gerceklesen bazi olaylar dolayisiyla bir para éde-
meyi veya diger edimlerde bulunmay: yiikiimlendigi sozlesmeler” seklinde ta-
nimlanmistir. Dolayisiyla sigorta sozlesmeleri de Tiirk Ticaret Kanunu'nda dii-
zenlenmesi nedeniyle mutlak ticari istir. Bunun yaninda Tiiketicinin Korun-
mas1 Hakkindaki Kanun’'un 3. maddesinin 1. fikrasinin (I) bendinde tiiketici
islemi tanimlanirken mal veya hizmet piyasalarinda ticari veya mesleki amag-
larla hareket eden gergek yahut tiizel kisiler ile tiiketiciler arasinda kurulan si-
gorta sozlesmeleri tiiketici islemlerinden sayilmistir. Bu baglamda sigorta soz-
lesmeleri ayn1 zamanda bir tiiketici islemidir. Sigorta sozlesmeleri ticari is ve
tiiketici islemi niteliklerinin her ikisini de biinyesinde barindirir. Bu halde
hangi kanun hiikiimlerinin uygulanacagi tespit edilmelidir. TKHK m. 83/2de
yer alan diizenleme uyarinca, bir tarafinin tiiketici oldugu islemler bakimin-
dan bagka kanunlarda diizenleme bulunmasi, s6z konusu islemlerin tiiketici
islemi olarak nitelendirilmesini engellemez. Anilan hitkme gore, ticari is nite-
ligini haiz olan islemlerde, taraflarindan birinin tiiketici olmasi bu islemlerin
ticari is niteligine halel getirmeyecek ve bunun yaninda tiiketici isleminin var-
lig1 da zarar gérmeyecektir.
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Sigorta sozlesmesinden dogan bir uyusmazlik TTK’nin 4. maddesinin 1.
tikrasi ve (a) bendi uyarinca ticari dava niteligi arz eder. Ticari davalar, aksine
hitkiim olmadikgea, dava olunan seyin degeri yahut tutar1 6nem arz etmeksizin
asliye ticaret mahkemesinde goriilir. Ancak sigorta sozlesmelerinin
TKHKdeki diizenleme uyarinca tiiketici islemi olarak nitelendirilmesi halinde
dogacak uyusmazliklar ise TKHK m.73 uyarinca tiiketici davasina viicut verir.
Bu halde Tiiketici Hakem Heyetine bagvurunun zorunlu oldugu 104.00,00
TLnin tzerindeki sigorta uyusmazliklarina iliskin davalarda TKHK'nin 73.
maddesi uyarinca tiiketici mahkemeleri gorevlidir.

Konuyu dava sart1 arabuluculuk kapsaminda ele aldigimizda sigorta soz-
lesmesinden dogan uyusmazligin ticari veya tiiketici uyusmazIligi olmasi baki-
mindan birtakim farkliliklarla karsilagmaktayiz. Ticari davalarda dava sarti
olarak arabuluculuk, TTK’ye eklenen 5/A maddesinde diizenlenmistir. Tiike-
tici mahkemelerinde goriilen uyusmazliklarda dava sart1 olarak arabuluculuk
ise TKHK’nin 73/A maddesiyle kabul edilmistir. Ticari davalarda dava sart1
arabuluculuk ile tiiketici mahkemelerindeki arabuluculuk dava sart1, kapsam
bakimindan birbirinden farklidir. ilk olarak, ticari dava sart1 arabuluculuk,
uyusmazligin ticari dava niteligine bagh olarak diizenlenirken; tiiketici dava
sart1 arabuluculuk uygulamasi, tiiketici mahkemelerinin yetkili olmasina bag-
lanmustir. Ayrica bunun yaninda TTK’nin 5/A hitkmii, sadece "konusu bir
miktar paranin 6denmesi olan alacak ve tazminat talepleri hakkinda" dava
agilmadan 6nce arabulucuya bagvurulmasini dava sart1 olarak 6ngoriir. Tiike-
tici dava sart1 arabuluculugun diizenlendigi TKHK 73/A maddesi ise arabulu-
cuya bagvurmanin dava sart1 oldugunu belirttikten sonra, bu kuralin istisna-
larini sayarak belirler. Dolayisiyla her iki yargilamada da arabuluculuga bas-
vurulmasi tamamlanabilir bir dava sart1 degildir. Anilan diizenlemeler sonu-
cunda, bir dava agilacagi zaman konusu bir miktar paranin 6denmesini olus-
turan alacak ve tazminat talebi olan ticari davalar i¢in 6ncelikli olarak ticari
dava sart1 arabuluculuga basvurulacagy; tiiketici davalarinda ise Tiiketici Ha-
kem Heyetinin bakmakla yiikiimlii oldugu sinirin agildig1 uyusmazliklar di-
sinda kalan tiim uyusmazliklarda -konusu bir miktar paranin 6denmesine ilis-
kin alacak ve tazminata iliskin olmasa dahi- tiiketici mahkemesinin goérevli
olacag: ve tiiketici dava sart1 arabuluculuga bagvurulacag: kabul edilir.

Caligmamizda oncelikli olarak sigorta sozlesmesinin ticari is ve tiiketici
islemi olmasi hususu tizerinde durulup akabinde gorevli mahkemenin tespiti
yapilacaktir. Son olarak ise tiiketici mahkemesinin gorev alanina giren ve
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ticlincii kisi yararina yapilan sigorta sozlesmelerinde tiiketici sifat1 belirlenir-
ken sigorta ettirenin mi yoksa sozlesmenin lehine yapildig zarar sigortala-
rinda sigortals, can sigortalarinda ise lehtarin mi esas alinacagi konusundaki
tereddiit ele alinacak ve incelenecektir.

Anahtar Kelimeler

Sigorta Sozlesmesi, Tiiketici Mahkemesi, Gorevli Mahkeme, Ticari Dava, Dava
Sart1 Arabuluculuk
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Disputes Arising from Insurance Contracts within
the Jurisdiction of Consumer Courts

Ars. Gor. Esra Delice Tekin

Abstract

According to Article 3 of the Turkish Commercial Code, matters regulated in
the Turkish Commercial Code (TCC) are considered to have a commercial
nature. In determining whether matters regulated in the Turkish Commercial
Code are considered commercial, it is not relevant whether the parties have
the status of merchants or whether the transaction is related to a commercial
enterprise. It is sufficient that the matter is regulated in the TCC. Therefore,
these matters, which do not require a separate evaluation for the parties, are
classified as "absolute commercial transactions” in the doctrine. The insurance
contract is defined in Article 1401 of the Turkish Commercial Code as follows:
"... contracts in which the insurer, in exchange for a premium, undertakes to
compensate for a measurable benefit of a person in the event of the occurrence
of a risk or hazard causing harm, or to pay money or perform other obligations
due to the life events of one or more persons." Therefore, insurance contracts
are also considered absolute commercial transactions due to their regulation
in the Turkish Commercial Code. In addition, in Article 3, Paragraph 1, Sub-
paragraph (1) of the Consumer Protection Law, when defining consumer tran-
sactions, insurance contracts established between individuals or legal entities
acting for commercial or professional purposes in the markets of goods or ser-
vices and consumers are considered consumer transactions. In this context,
insurance contracts are also considered consumer transactions. Insurance
contracts encompass both commercial and consumer transaction characteris-
tics. Therefore, it is necessary to determine which legal provisions will be app-
licable. According to Article 83/2 of the Consumer Protection Law, the exis-
tence of regulations in other laws regarding transactions where one party is a
consumer does not prevent these transactions from being classified as consu-
mer transactions. According to this provision, in transactions with a
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commercial nature, the presence of a consumer does not compromise the com-
mercial nature of these transactions, and the existence of a consumer transac-
tion will not be adversely affected.

A dispute arising from an insurance contract is considered a commercial
lawsuit under Article 4, Paragraph 1, and Subparagraph (a) of the Turkish
Commercial Code (TCC). Commercial lawsuits, unless otherwise stipulated,
are heard in the commercial court of first instance, regardless of the value or
amount of the subject matter. However, disputes arising from insurance cont-
racts, characterized as consumer transactions according to the Consumer Pro-
tection Law (CPL) regulations, give rise to consumer lawsuits under CPL Ar-
ticle 73. In such cases, where disputes exceed the mandatory threshold of
104,000.00 TL, consumer courts are competent according to CPL Article 73
for insurance disputes. Therefore, when the Consumer Protection Law catego-
rizes insurance disputes as consumer transactions, it mandates recourse to the
Consumer Arbitration Board in cases exceeding the specified amount, and
consumer courts are deemed competent under Article 73 of the Consumer
Protection Law for legal proceedings related to insurance disputes.

When considering the matter within the scope of mandatory mediation
as a condition for filing a lawsuit, we encounter some differences regarding
whether the dispute arising from an insurance contract is commercial or con-
sumer in nature. Mediation as a condition for filing a lawsuit in commercial
cases is regulated in the additional Article 5/A added to the Turkish Commer-
cial Code (TCC). On the other hand, for disputes seen in consumer courts,
mediation as a condition for filing a lawsuit is accepted by Article 73/A of the
Consumer Protection Law (CPL). The mediation requirement as a condition
for filing a lawsuit in commercial cases is organized based on the commercial
nature of the dispute, whereas the application of mediation as a condition for
tiling a lawsuit in consumer cases is tied to the competence of consumer co-
urts. Additionally, Article 5/A of the TCC specifies that mediation is a condi-
tion for filing a lawsuit only before filing a lawsuit for claims related to the
payment of a certain amount of money and compensation. On the other hand,
CPL Article 73/A, after stating that applying to a mediator is a condition for
filing a lawsuit, lists exceptions to this rule. Therefore, applying to mediation
is not a completed condition for filing a lawsuit in both legal proceedings. As
a result of these regulations, when initiating legal proceedings, for commercial
cases involving claims related to the payment of a certain amount of money
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constituting debt and compensation, the priority is to apply to commercial me-
diation as a condition before filing a lawsuit. In consumer cases, except for
disputes that exceed the limit within the jurisdiction of the Consumer Arbit-
ration Board, where the subject matter is related to the payment of a certain
amount of money - even if it is not related to a claim for compensation - con-
sumer courts are deemed competent, and applying to consumer mediation is
accepted as a condition for filing a lawsuit.

In our study, the primary focus will be on determining whether the
insurance contract falls under the category of a commercial transaction
or a consumer transaction. Subsequently, we will identify the competent
court. Finally, we will address and examine the uncertainty regarding
the determination of consumer status in insurance contracts falling wit-
hin the jurisdiction of consumer courts. In particular, we will explore
whether, in insurance contracts made for the benefit of third parties, the
status of the insured or the beneficiary is considered in damage insu-
rance and whether the focus is on the insured in life insurance or on the
beneficiary.

Keywords

Insurance Contract, Consumer Court, Competent Court, Commercial
Lawsuit, Mandatory Mediation Condition
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Zirai Amacla Gergeklestirilen Hukuki islemlerin Tiiketici
islemleri Bakimindan Degerlendirilmesi

Dr. Ogr. Uyrsi Hiiseyin Kagan Zengin

Ozet

Caliymamizda ziral amagla gerceklestirilen hukuki islemlerin tiiketici islemi
kapsaminda degerlendirilip degerlendirilmeyecegi sorunu aragtirma konusu
yapilacaktir. Zirai amagla gerceklestirilen faaliyetlerin de ¢ogunlukla ticari
veya mesleki amagla yapilan hukuki islemler kapsaminda gerceklestirildigi dii-
stiniilebilir. Bu baglamda zirai amagla gerceklestirilen hukuki islemlerin kural
olarak tiiketici islemi sayilmayacag1 yoniinde bir ¢ikarim yapilabilir. Ancak zi-
rai amagla gergeklestirilen bazi hukuki iglemlerin tiiketici islemi sayilmas: da
miimkiin olmalidir. Caliymamizda tiiketici islemi ve zirai amag kavramlari
agiklanmaya calisilacaktir. Bu kapsamda zirai amagla gerceklestirilen hukuki
islemlerin ilgili Yargitay kararlar1 da incelenerek ticari veya mesleki amag ba-
kimindan degerlendirilmesi yapilacaktir.

Hukuki islem, hukukun kendisine sonug bagladig: irade agiklamas: sek-
linde tanimlanabilir. Tiiketici isleminin tanimini yapan Tiiketicinin Korun-
mas1 Hakkinda Kanun (TKHK) m. 3/le gore tiiketici isleminden bahsedebil-
mek i¢in ii¢ unsurun birlikte varlig1 gerekir. Birinci unsur taraflardan birisinin
titketici olmasidir. Ikinci unsur, tiiketiciyle sézlesme iligkisine giren kars: tara-
fin profesyonel bir girisimci olmasidir. Ugiincii unsur ise hukuki isleme konu
olan mal veya hizmetin TKHK'daki tanima uygun olmasidir. Tiiketici, mesleki
veya ticari amagla hareket etmeyen taraftir. Tiiketici islemine taraf olmasa da
mesleki veya ticari amagla hareket etmeyen bir kisi de tiiketici sayilabilir. Pro-
fesyonel girisimci ise, TKHK'da tanimi yapilan satic1 veya saglayicidir. Satici ve
saglayicinin gelir elde amaci vardir. Kamu tiizel kisileri de satic1 veya saglayici
olabilir. Ayrica tiiketici isleminin tarafi olmasa da bazi hallerde iiretici ve itha-
latginin da sorumluluguna gidilmektedir. Tiiketici isleminin konusu, yine
TKHKda tanimi yapilan mal veya hizmettir. Hem mal hem de hizmetin
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tiiketici islemine konu olmasi igin tiiketiciye bedel karsiliginda sunulmasi ge-
rekmektedir.

Kanunda sozlesme tipleri i¢in yapilan sayma, tiiketici islemlerini sinirh
say1 ilkesine tabi tutmamaktadir. Kanunda sayilmasa da tiiketici isleminin ta-
nimlamasina uygun olan her hukuki islem tiiketici islemi olabilir. Ilgili isleme
TKHKdaki hitkiimlerden farkls hitkiimlerin uygulanmasi o hukuki islemin tii-
ketici islemi sayilmasinin dniinde bir engel teskil etmez. Tiiketici isleminin dar
yorumlanmasi kanun koyucunun tiiketiciyi koruma amacinin 6niine gegmek-
tedir. Diger taraftan tiiketici isleminin ¢ok genis yorumlanmasi ise adi is ve
ticari isin alanini olduk¢a daraltmaktadir. Tiiketici isleminin tespit edilmesi
i¢in hukuki islemin taraflar1 ve konusu tespit edilmeli ve buna gore hareket
edilmelidir. Bir hukuki islemin tiiketici islemi olup olmadig1 meselesi hukuk
uyusmazliklarinin ¢6ziimiinde gorev konusunu ilgilendirmektedir. Gorevli
mahkemenin tespit edilmesi ise kamu diizenini ilgilendirdiginden re’sen aras-
tirllmalidir.

Kanun koyucu tiiketici, satici, saglayici ve tiiketici islemi kavramlarini ta-
nimlarken amag¢ unsurundan hareket etmistir. Bir hukuki islemin tiiketici is-
lemi sayilip sayilmayacagi o islemi yapan taraflardan birisinin ticari veya mes-
leki olmayan amaglarla hareket etmesi ve islemin diger tarafinin ise ticari veya
mesleki amaglarla titketiciye mal veya hizmet sunmas: hususlar1 degerlendiri-
lerek bir karara varilmasi icap etmektedir. Tiiketiciye ticari veya mesleki amag-
larla mal veya hizmet sunan taraf ¢ogu zaman kolaylikla anlasilabilmektedir.
Ancak islemin diger tarafinin tiiketici sayilmasi i¢in gerekli unsurlar tastyip
tagimadig1 sorunu ise bazi hallerde ¢6ziimlenmesi zor bir hal almaktadir. Zira
kanun koyucunun isaret ettigi sekilde ama¢ unsurundan yola ¢ikarak sozles-
menin tarafinin tiiketici oldugu tespit edilecektir. Amag kavrami soyut bir ni-
telik tasimaktadir. Ancak somut olay incelenmeli ve profesyonel girisimci kar-
sisinda sozlesmeye taraf olanin amaci somutlastirilmalidir.

Kanunda “ticari veya mesleki ama¢” kavramina yer verilmis; ancak “zirai
ama¢” kavramindan bahsedilmemistir. Zirai amaglarla hareket eden sozlesme
tarafinin da titketici olmasi ihtimalinin degerlendirilmesi gerekmektedir.
Ciinkii zirai amaglarla hareket eden taraf zirai faaliyetleri meslek ya da ticari
faaliyeti kapsaminda gergeklestiriyorsa bu kapsamda gerceklestirdigi hukuki
islemlerin tiiketici iglemi sayllmamasi gerekir. Ote yandan zirai amaglarla ha-
reket eden ve fakat ayni zamanda ticari veya mesleki olmayan amaglarla
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hareket eden kisilerin de varligini kabul etmek gerekir. O halde “zirai amag”
tiiketici islemi sayilmaya engel degildir ve tiiketici islemi sayilma agisindan bir
degerlendirme yapilirken tarimsal faaliyetin ticari veya mesleki amagla gercek-
lestirilip gerceklestirilmedigine bakilmalidir. Taraflardan birisinin profesyonel
girisimci (satic1 veya saglayic1) oldugu zirai amagla gergeklestirilen bir hukuki
islem diger tarafca ticari veya mesleki olmayan bir amagla yapilmigsa bu islem
tiiketici islemi olarak kabul edilmesi gerekirken, zirai amacin ayn1 zamanda
ticari veya mesleki bir ama¢ kapsamina girmesi durumunda ise zirai amagla
gerceklestirilen hukuki islemin tiiketici islemi sayllmamasi icap eder.

Anahtar Kelimeler
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Evaluation of Legal Transactions for Agricultural
Purposes in Terms of Consumer Transactions

Dr. Ogr. Uyrsi Hiiseyin Kagan Zengin

Abstract

In our study, the question of whether the legal transactions performed for ag-
ricultural purposes will be considered within the scope of consumer transac-
tions will be the subject of research. It can be considered that the activities
carried out for agricultural purposes are mostly carried out within the scope
of legal transactions for commercial or professional purposes. In this context,
it can be inferred that legal transactions performed for agricultural purposes
will not be considered as consumer transactions as a rule. However, it should
also be possible to consider some legal transactions performed for agricultural
purposes as consumer transactions. In our study, we will try to explain the
concepts of consumer transaction and agricultural purpose. In this context,
the legal transactions performed for agricultural purposes will be evaluated in
terms of commercial or professional purposes by analysing the relevant Court
of Cassation decisions.

A legal transaction may be defined as a declaration of will to which the
law attaches consequences. According to Article 3/1 of the Law on the Protec-
tion of Consumers (LPC), which defines a consumer transaction, three ele-
ments must be present together in order to be able to talk about a consumer
transaction. The first element is that one of the parties is a consumer. The se-
cond element is that the counterparty entering into a contractual relationship
with the consumer is a professional entrepreneur. The third element is that the
goods or services that are the subject of the legal transaction are in accordance
with the definition in the LPC. A consumer is a party who does not act for
professional or commercial purposes. Although not a party to the consumer
transaction, a person who does not act for professional or commercial purpo-
ses may also be considered a consumer. A professional entrepreneur is a seller
or provider as defined in the LPC. The seller and the provider have the purpose
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of generating income. Public legal entities may also be sellers or suppliers. In
addition, although not a party to the consumer transaction, in some cases, the
manufacturer and importer are also held liable. The subject of the consumer
transaction is the goods or services defined in the LPC. In order for both goods
and services to be the subject of a consumer transaction, they must be offered
to the consumer for a price.

The enumeration of contract types in the Law does not subject consumer
transactions to the principle of limited number. Although not listed in the law,
any legal transaction that complies with the definition of a consumer transac-
tion may be a consumer transaction. The application of provisions different
from the provisions of the LPC to the relevant transaction does not constitute
an obstacle for that legal transaction to be considered as a consumer transac-
tion. The narrow interpretation of the consumer transaction prevents the le-
gislator's purpose of protecting the consumer. On the other hand, interpreting
the consumer transaction too broadly narrows the scope of ordinary business
and commercial business. In order to determine the consumer transaction, the
parties and the subject matter of the legal transaction should be determined
and acted accordingly. The issue of whether a legal transaction is a consumer
transaction concerns the issue ofcompetent in the resolution of legal disputes.
The determination of the competent court should be investigated ex officio
since it concerns the public order.

While defining the concepts of consumer, seller, provider and consumer
transaction, the legislator has acted on the element of purpose. Whether a legal
transaction will be considered a consumer transaction or not, it is necessary to
reach a decision by evaluating the fact that one of the parties to the transaction
acts for commercial or non-professional purposes and the other party to the
transaction provides goods or services to the consumer for commercial or pro-
fessional purposes. The party that provides goods or services to the consumer
for commercial or professional purposes can often be easily understood.
However, the problem of whether the other party to the transaction has the
necessary elements to be considered a consumer becomes difficult to resolve
in some cases. This is because, as indicated by the legislator, it will be determi-
ned that the party to the contract is a consumer based on the purpose element.
The concept of purpose is abstract. However, the concrete case should be
examined and the purpose of the party to the contract against the professional
entrepreneur should be concretised.
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The concept of "commercial or professional purpose” is included in the
Law; however, the concept of "agricultural purpose" is not mentioned. It is ne-
cessary to evaluate the possibility that the contracting party acting for agricul-
tural purposes may also be a consumer. Because, if the party acting for agri-
cultural purposes carries out agricultural activities within the scope of its pro-
fessional or commercial activities, the legal transactions carried out within this
scope should not be considered as consumer transactions. On the other hand,
it is necessary to accept the existence of persons who act for agricultural pur-
poses but also act for commercial or non-professional purposes. Therefore,
"agricultural purpose" is not an obstacle to be considered as a consumer tran-
saction, and when making an assessment in terms of being considered as a
consumer transaction, it should be considered whether the agricultural acti-
vity is carried out for commercial or professional purposes. If one of the parties
is a professional entrepreneur (seller or provider) and a legal transaction for
agricultural purposes is performed by the other party for a non-commercial
or non-professional purpose, this transaction should be considered as a con-
sumer transaction. In the event that the agricultural purpose of the party op-
posite the professional entrepreneur also falls within the scope of a commercial
or professional purpose, the legal transaction carried out for agricultural pur-
poses should not be considered as a consumer transaction.

Keywords

Consumer Transaction, Consumer, Agricultural Purpose, Commercial or
Professional Purpose
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Yabancilik Unsuru iceren Egsya Tagima Sozlesmelerinin
Milletlerarasi Ozel Hukuk ve Usul Hukuku Hakkinda
Kanun m. 26/4 Cercevesinde Tiiketici So6zlesmesine
Uygulanacak Hukuka Dair Hiikiimlerin Kapsami Disinda
Birakilmis Olmasi Uzerine Bir Degerlendirme

Dr. Ozlem Burdurlu Ahlat

Ozet

Uluslararasi ticaretin igleyisinde sik rastlanan bir durum olmasa da esya tagima
sozlesmelerinin bir tarafi s6zlesmeyi akdederken ticari olmayan bir amag izle-
yebilir. Bunun tipik bir 6rnegini taginma egyasi tagimasi sozlesmeleri olustur-
maktadir. Diger 6rnekler ise, FedEx, UPS gibi uluslararas: kurye tagimacilig
iliskilerinin bir kisminda goriilebilmektedir. FedEx’in hizmetlerinden istifade
etmek suretiyle bir bagka iilkede yasayan aile ferdine hediye olarak bir oyuncak
kutusu gondermek isteyen kisinin mesleki veya ticari bir amag izlemedigi soy-
lenebilir. 6502 say1li Tiiketicinin Korunmas: Hakkinda Kanun m. 3(1-1)’ye gore
Tiirk Hukukunda bu tiir esya tasima hizmetlerini igeren s6zlesmelerden dogan
iligkiler, taraflarindan birisinin profesyonel faaliyeti disinda gergeklesiyorsa tii-
ketici iligkisi olarak kabul edilmektedir. Bu kanun kapsaminda, Tiirk huku-
kuna tabi iliskilerde, ¢esitli hitkiimlerle sozlesmenin zayif tarafi olarak kabul
edilen tiiketiciler korunmakta ve menfaatleri dengelenmeye ¢alisilmaktadir.

Milletlerarasi 6zel hukuk agisindan ise, 5718 sayili Milletlerarasi Ozel Hu-
kuk ve Usul Hukuku Hakkinda Kanun (MOHUK) m. 26'da uluslararas: tiike-
tici sozlesmelerine uygulanacak hukuka iligkin 6zel diizenlemelere yer veril-
mistir. S6z konusu maddede de tiiketici s6zlesmelerinde hukuk se¢cimi imkani-
nin tiiketici lehine sinirlandirilmasi ve herhangi bir hukukun segilmemis ol-
dugu halde uygulanacak hukukun objektif kriterlere gore tespitinde tiiketiciyi
gozeten, ¢esitli kriterler dahilinde onun mutad meskeninin uygulanmasina
imkan veren bir anlayis hakimdir. Diger bir ifadeyle, milletlerarasi 6zel hu-
kukta da tiiketicinin korunmasina iliskin mekanizmalar s6z konusudur. Ote
yandan, tiiketici sozlesmelerine uygulanacak hukuka dair s6z konusu kuralin
4. fikrasinda, “paket tur” sozlesmeleri haricinde, kuralin tasima sozlegmelerine



Ozlem Burdurlu Ahlat - Yabancilik Unsuru Iceren Esya Tasima Sozlesmelerinin Milletle-
rarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun m. 26/4 Gergevesinde Tiiketici Soz-
lesmesine Uygulanacak Hukuka Dair Hiikiimlerin Kapsami Disinda Birakilmis Olmasi
Uzerine Bir Degerlendirme

uygulanmayacag1 agikca belirtilmistir. Bu baglamda, bir tarafin ticari amag ol-
maksizin akdettigi tiim tagima sozlesmeleri, milletlerarasi 6zel hukukun tiike-
ticilere yonelik menfaat dengeleyici yaklasimindan ari tutulmustur.

MOHUK’un hazirlik ¢alismalarinda yogun bicimde faydalanilan “1980
tarihli S6zlesmeden Dogan Borg Iliskilerine Uygulanacak Hukuk Hakkinda
Roma Konvansiyonu (Roma Konvansiyonu)”nun Onsézii'nde ve MOHUK un
gerekcesinde bu yaklasimin mantigi, tasima sozlesmelerinin “6zel nitelikli”
sozlesmeler olmas ve tasima iliskilerinin uluslararas: konvansiyonlar ile yek-
nesak bicimde diizenlenmis olmas: ile agiklanmaktadir. Tagima sozlesmeleri-
nin hangi 6zel niteliklerinden dolay1 boyle bir yaklagimin s6z konusu oldugu
belirtilmemistir. Genel bir ifade ile tiiketiciyi koruyucu yaklagimin bu tiir s6z-
lesmelere uygun olmadig ifade edilmektedir.

Tasima sozlesmeleri agisindan maddenin yaklagimi degerlendirildi-
ginde, oncelikle, tasima sozlesmelerinin yolcu ve esya tasimaciligini diizenle-
digi belirtilmelidir. Uluslararasi egya tasimacilig1 bakimindan ele alindiginda,
ozellikle Kita Avrupast hukuklari gercevesinde, uluslararasi tagima hukuku
konvansiyonlari ile 6nemli diizeyde yeknesaklagma gerceklesmistir. Ozellikle
tagtyicinin sorumlulugu hususunda ihtilaflarin pek ¢ogu belirtilen diizenleme-
ler ile ¢oztime kavusturulmaktadir. Ancak tasima iicretlerinin belirlenmesi
gibi bu konvansiyonlarda diizenlenmeyen hususlarda veya taginma egyast ta-
simas1 sOzlesmeleri gibi konvansiyonlarin kapsamina alinmayan konularda
MOHUK m. 29'daki egya tasima sézlesmesine uygulanacak hukuk hakkindaki
ozel kural uygulanmaktadir. Fakat bu kural da 6rnek verilen tipteki tagima soz-
lesmelerinde sozlesmenin zayif tarafi olarak nitelendirilebilecek olan esya ta-
sitan agisindan onun menfaatlerini dengeleyici bir yaklagim benimsememek-
tedir. Ticari gaye ile tasimacilik iliskisinin tarafi olmayan tagitana bazi hallerde
kiiresel mercekte faaliyet gosteren bir tasimacilik sirketi tarafindan kendi aley-
hine hiikiimler ve hukuk se¢imi sartlar1 iceren standart sozlesmeler sunulabi-
lir. Tagitan zayif konumda kalarak pazarlik giiciinden yoksun kilinabilir veya
hukuki deneyimsizligi sebebiyle sozlesme sartlarini yeterince yorumlayama-
yabilir. Belirtilen sebeplerle MOHUK m. 26/4 cercevesinde tagima sozlesme-
lerinin, milletleraras: 6zel hukukun tiiketicilere sundugu koruma mekanizma-
larindan uzak tutulmasi hususu bazi tasgima iliskileri a¢isindan yeniden
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degerlendirilmeye muhtagtir. Mevcut ¢aliymada bu kapsamda degerlendiril-
melere ve Onerilere yer verilmesi amag¢lanmigtir.
Anahtar Kelimeler
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sinma Egyas1 Tagimacilig
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A Critique of Exclusion of Contracts of Carriage of
Goods From the Scope of the Law Applicable to
Consumer Contracts in Terms of Art. 26/4 of Turkish
Private International and Civil Procedure Law Act

Dr. Ozlem Burdurlu Ahlat

Abstract

Although not common in international trade practice, a party may follow a
non-commercial purpose when entering to a carriage of goods contract. A typ-
ical example of this would be a contract of furniture removal. Other illustra-
tions of such practice may be found in international courier relationships,
where senders are counterparties of contracts with companies such as FedEx
and UPS. A person, wishing to use FedEx's services to send a box of toys as a
gift to a family member living abroad would not be pursueing a professional
or commercial purpose. Article 3(1-1) of the Law on Consumer Protection
numbered 6502 defines such carriage of goods relationships as consumer rela-
tionships if one party does not act in terms of his professional activity. Turkish
law considers this person as the weak party of the contract and protects him
by various provisions and balances his interests in terms of Law on Consumer
Protection.

In terms of private international law, Article 26 of Turkish Private Inter-
national and Civil Procedure Law Act (Turkish PILA) designates a special rule
on the law applicable to international consumer contracts. In the stated article,
an approach prevails limiting the choice of law in consumer contracts in favor
of the consumer and subject to special criterion found therein, considers the
consumer’s habitual residence as the applicable law in case of no choice. In
other words, it must be stated that there are also mechanisms for consumer
protection in private international law. On the other hand, in the 4th para-
graph of Art 26 on the law applicable to consumer contracts, it is clearly stated
that the rule will not be applied to contracts of carriage, except for "package

140



Ozlem Burdurlu Ahlat - Yabancilik Unsuru Iceren Esya Tasima Sozlesmelerinin Milletle-
rarasi Ozel Hukuk ve Usul Hukuku Hakkinda Kanun m. 26/4 Gergevesinde Tiiketici Soz-
lesmesine Uygulanacak Hukuka Dair Hiikiimlerin Kapsami Disinda Birakilmis Olmasi
Uzerine Bir Degerlendirme

tour" contracts. In this context, all contracts of carriage concluded by a party
without commercial purposes are held off from the interest-balancing ap-
proach of private international law towards consumers.

The rationale behind this approach is found in the Preamble of the "Con-
vention on the Law Applicable to Contractual Obligations 1980" (Rome Con-
vention), which was extensively used in the preparatory work of Turkish PILA,
and the Preamble of Turkish PILA. According to both statements, it is men-
tioned that contracts of carriage have a "special nature" and as transport rela-
tionships are covered by uniform rules designated by international conven-
tions. It is not utterly stated what special characteristics the contracts of car-
riage have, leading to a divergence in the applicable law. It is stated, in general
terms that the consumer protective approach is not suitable for such contracts.

When the approach of the article is evaluated in terms of contracts of car-
riage, it should first be stated that contracts of carriage regulate the transpor-
tation of passengers and goods. Considered in terms of international carriage
of goods, it should be confirmed that a significant level of uniformity has been
achieved through the framework of international transport law conventions,
especially within domestic laws of Continental Europe. Most of the disputes,
regarding especially the liability of the carrier, are solved through these uni-
form rules. However, in matters not regulated in these conventions such as
determination of transportation fees, or in matters not included in the scope
of conventions such as contracts of furniture removal, the special rule on the
law applicable to carriage of goods contracts, found in Article 29 of Turkish
PILA, applies. However, this rule does not adopt an approach balancing the
interests of the shipper of goods, which can be described as the weak side of
the contract in some of the carriage of goods contracts mentioned above. In
some cases, transport company operating on a global scale may offer the ship-
per, who follows a non-commercial purpose as a party to the contract, stand-
ard contracts containing unfair provisions and choice of law conditions. The
shipper may remain in a weak position and be deprived of bargaining power,
or may not be able to adequately interpret the terms of the contract due to his
legal inexperience. For the stated reasons, the exclusory approach Article 26/4
of Turkish PILA towards contracts of carriage as the senders of certain con-
tracts may be in need of the protection mechanisms offered to consumers by
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private international law. In this context, this current study aims to include
such evaluations and suggestions.

Keywords

Contract of Carriage of Goods, Consumer Contract, Consumer, Courier
Transportation, Transport of Goods.

142



TUKETICi HUKUKU SEMPOZYUMU 5-6 MART 2024, KIRIKKALE, TURKIYE

Eczaci ile Eczacidan ilag Ya Da ilag Disi Uriin Edinen Kisi
Arasindaki iliskinin Tiiketicinin Korunmasi Hakkinda
Kanun Kapsaminda Degerlendirilmesi

Ars. Gor. Oguzhan Ertekin

Ozet

Eczacidan edinilen gerek ilag gerek ilag dist tiriinler sebebiyle zarara ugranil-
mas1 s6z konusu olabilir. Kamu saglig1 ile dogrudan ilgili bir kamu hizmeti
olan eczacilik faaliyeti kapsaminda eczacinin hukuki sorumlulugu somut olaya
gore cesitli hukuki temellere dayanabilir. Eczacinin hukuki sorumlulugunu
tespit edebilmek i¢in ilk olarak eczact ile eczacidan ilag ya da ilag dig1 bir tiriin
edinen kisi arasindaki hukuki iligkinin belirlenmesi gerekmektedir. Buna gore
eczacl ile eczacidan ilag ya da ilag disi {iriin edinen kisi arasindaki hukuki ilis-
kinin bir sozlesme iliskisi oldugu goriilmektedir. Bu sozlesme genellikle satig
sozlesmesi olmakla birlikte baz1 durumlarda vekalet ve satig sozlesmesini ige-
ren karma bir sdzlesme bazen de eser sozlesmesi niteligindedir.

Eczaci ile eczacidan ilag ya da ilag dis1 bir diriin edinen kisi arasindaki
hukuki iligkinin bir sozlesme oldugunu kabulle birlikte bu soézlesmenin
28.05.2014 tarihinde yiirtirliige giren 6502 sayili Tiiketicinin Korunmas: Hak-
kinda Kanun anlaminda “tiiketici islemi” niteliginde olup olmadiginin belir-
lenmesi oldukga 6nemlidir. Clinkii taraflar arasindaki s6zlesmenin, tiiketici is-
lemi olarak kabulii halinde, ekonomik bakimdan daha giiglii bir konumda bu-
lunan satici veya saglayiciya kars: tiiketicinin saglik ve giivenlik haklari ile eko-
nomik menfaatlerinin korunmasi amacina yonelik olarak diizenlenen 6zel hii-
kiimler kapsaminda tiiketicinin haklarinin korunmasi miimkiin olabilecektir.
Gergekten de TKHK'nin 1. maddesinde, tiiketicinin sagliginin korunmasinin
kanunun amaglari arasinda oldugu diizenlenmektedir. Yine anilan maddede,
tilketiciyi aydinlatici ve bilgilendirici 6nlemlerin alinmasinin kanunun amag-
lar1 arasinda sayilmasi, dogru ve bilingli ila¢ kullanimi i¢in olduk¢a 6nemli
olan eczacinin aydinlatma ytikiimliiliigliniin 6nemini daha da artirmaktadir.
Yine 6098 sayil1 Tiirk Bor¢lar Kanunu’ndan farkli olarak TKHK’nin 8. madde-
sinin tgiincil fikrasinda, sozlesme konusu malin kararlastirilan siire icinde
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teslim edilmemesinin “ayipli ifa” olarak kabul edilmesi, ila¢ ya da ilag dis1
tiriinii kendisine teslim etmeyen eczaciya karsi hastaya TKHKde diizenlenen
ayiptan sorumluluga iliskin hiikiimlerden yararlanma imkani saglamis olmak-
tadir. TKHK’nin TBKden farkli olarak tiiketiciye sagladig: bir diger imkan,
TBK'de ayib1 bildirim igin siire dngoriilmesine ragmen TKHKde ayib1 bildirim
i¢in bir siire 6ngoriilmeyerek tiiketici lehine bir ispat kolaylig1 saglanmis ol-
masidir.

Eczaciile eczacidan ilag ya da ilag dis1 tiriin edinen kisi arasindaki sozles-
menin tiiketici islemi olarak kabul edilmesi, agiklanan sebeplerden dolay:
onem tagimaktadir. 6502 sayili TKHKde 4077 sayili TKHKden farkli olarak
tiiketici isleminin taniminin yapilmasinda daraltici bir yaklagim benimsenme-
mis oldugu i¢in eczaci ile eczacidan ilag ya da ilag dis1 iirtin edinen kisi ara-
sinda ortaya ¢ikabilecek sozlesme tiirlerinin, TKHK anlaminda tiiketici islemi
sayllmasi kolaylagsmistir. TKHK hiikiimleri incelendiginde ister ilag ister ilag
dis1 diriin olsun, bu iirtinleri eczacidan edinen kisinin, TKHK kapsaminda tii-
ketici sayilabilecegi goriilmektedir.

Eczacidan ilag ya da ilag¢ dis1 tiriin edinen kisi ile eczac1 arasindaki sozles-
menin tiiketici islemi olarak kabul edilmesiyle birlikte, taraflar arasinda ortaya
¢tkan uyusmazlik bakimindan TKHK'de bir diizenlemenin olmas: halinde ta-
raflar arasindaki uyusmazlik bu kanun kapsaminda ¢oziilebilecektir. Insan
sagliginin korunmas: hususunda eczacinin sahip oldugu 6nemli rol dikkate
alinirsa, eczaci ile eczacidan ilag ya da ilag dis1 Giriin edinen kisi arasindaki
sozlesmenin tiiketici islemi olarak kabul edilmesinin 6énemi daha iyi anlasil-
maktadir. Caliymamizin temel amaci, eczaci ile eczacidan ilag ya da ilag dist
tiriin edinen kisi arasinda ortaya ¢ikan sozlesmenin 28.05.2014 tarihinde yii-
riirliige giren 6502 sayili TKHK kapsaminda tiiketici islemi olarak kabul edilip
edilemeyecegini tespit etmek ve bunun kabul edilmesinin 6nemini incelemek-
tir. Bu tespit yapilirken 6502 sayilli TKHK hiikiimlerinin, 4077 sayili TKHK
hiikiimlerinden farkl1 yonleri de ortaya konulacaktir.

Anahtar Kelimeler
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Evaluation of the Relationship Between the Pharmacist
and the Person Who Obtains Medicines or Non-Drug
Products from the Pharmacist within the Scope of the
Law on Consumer Protection

Ars. Gor. Oguzhan Ertekin

Abstract

Damages may be incurred due to both pharmaceutical and non-pharmaceuti-
cal products obtained from the pharmacist. Within the scope of the pharmacy
activity, which is a public service directly related to public health, the legal lia-
bility of the pharmacist may be based on various legal grounds depending on
the concrete case. In order to determine the legal liability of the pharmacist, it
is first necessary to determine the legal relationship between the pharmacist
and the person who obtains a drug or a non-pharmaceutical product from the
pharmacist. Accordingly, it is seen that the legal relationship between the phar-
macist and the person who obtains a pharmaceutical or non-pharmaceutical
product from the pharmacist is a contractual relationship. Although this cont-
ract is generally a sales contract, in some cases, it is a mixed contract that inc-
ludes a contract of attorney and a sales contract, and sometimes it is a contract
of work.

Although it is accepted that the legal relationship between the pharmacist
and the person who obtains a drug or a non-pharmaceutical product from the
pharmacist is a contract, it is very important to determine whether this cont-
ract is a "consumer transaction” within the meaning of the Law No. 6502 on
the Protection of Consumers, which entered into force on 28.05.2014. Because,
if the contract between the parties is accepted as a consumer transaction, it
will be possible to protect the rights of the consumer within the scope of the
special provisions regulated for the purpose of protecting the health and safety
rights and economic interests of the consumer against the seller or provider
who is in a stronger position economically. Indeed, Article 1 of the Law No.
6502 stipulates that the protection of the health of the consumer is among the
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objectives of the law. Again, in the aforementioned article, the fact that taking
measures to enlighten and inform the consumer is among the purposes of the
law further increases the importance of the pharmacist's obligation to en-
lighten, which is very important for the correct and conscious use of medici-
nes. Again, unlike the Turkish Code of Obligations No. 6098, in the third pa-
ragraph of Article 8 of the Law No. 6502, the fact that the failure to deliver the
goods subject to the contract within the agreed period of time is accepted as
"defective performance” provides the patient with the opportunity to benefit
from the provisions regarding liability for defects regulated in the Law No.
6502 against the pharmacist who does not deliver the pharmaceutical or non-
pharmaceutical product to the patient. Another opportunity that the Law No.
6502 provides to the consumer, unlike the Law No. 6098, is that although the
Law No. 6098 stipulates a period of time for the notification of the defect, the
Law No. 6502 does not stipulate a period of time for the notification of the
defect and provides an ease of proof in favor of the consumer.

The acceptance of the contract between the pharmacist and the person
who obtains pharmaceutical or non-pharmaceutical products from the phar-
macist as a consumer transaction is important for the reasons explained. Law
No. 6502 on the Protection of Consumers, unlike Law No. 4077, does not
adopt a narrowing approach in the definition of the consumer transaction,
making it easier for the types of contracts that may arise between the pharma-
cist and the person who obtains pharmaceutical or non-pharmaceutical pro-
ducts from the pharmacist to be considered as consumer transactions within
the meaning of Law No. 6502. When the provisions of Law No. 6502 are analy-
zed, it is seen that the person who obtains these products from the pharmacist,
whether they are pharmaceutical or non-pharmaceutical products, can be con-
sidered a consumer within the scope of Law No. 6502.

With the acceptance of the contract between the pharmacist and the per-
son who obtains medicines or non-pharmaceutical products from the phar-
macist as a consumer transaction, the dispute between the parties can be re-
solved within the scope of this law if there is a regulation in the Law No. 6502
in terms of the dispute arising between the parties. Considering the important
role of the pharmacist in the protection of human health, the importance of
accepting the contract between the pharmacist and the person who obtains
medicines or non-pharmaceutical products from the pharmacist as a consu-
mer transaction is better understood. The main purpose of our study is to
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determine whether the contract between the pharmacist and the person who
obtains pharmaceutical or non-pharmaceutical products from the pharmacist
can be accepted as a consumer transaction within the scope of Law No. 6502,
which entered into force on 28.05.2014, and to examine the importance of its
acceptance. While making this determination, the different aspects of the pro-
visions of Law No. 6502 from the provisions of Law No. 4077 will also be re-
vealed.

Keywords

Drug, Pharmacist, Consumer, Consumer transaction, Liability
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Tiiketici Hakem Heyeti Kararlarinin Parasal Sinirlar
Acisindan Degerlendirilmesi

Ars. Gor. Burcu Cavus Eryendi

Ozet

Uyusmazligin taraflar, taraflarin amaglar1 ve uyusmazlik konusunun degeri
bakimindan ongoriilen ¢esitli kriterler ¢ercevesinde 6502 sayili Tiiketicinin
Korunmas1 Hakkinda Kanunu'nda(TKHK) tiiketici uyusmazliklarinda gérevli
mercii belirlenmektedir. Bu kapsamda tiiketici islemleri ile tiiketiciye yonelik
uygulamalardan dogabilecek uyusmazliklara iliskin davalarda TKHK m. 73’
gore tiiketici mahkemeleri gorevli kilinmustir. Ayrica TKHK m. 66da tiiketici
uyusmazliklarina ¢oziim bulmak amaciyla tiiketici hakem heyetleri olusturu-
lacag ve Icra ve Iflas Kanunu kapsamindaki haklar sakli kalmak iizere, degeri
2024 y1li i¢in 104.000 Tiirk Lirasinin altinda bulunan uyusmazliklarda tiiketici
hakem heyetlerine bagvurunun zorunlu oldugunu diizenlenmektedir.

Tiiketici hakem heyetleri kanunda dngoériilen yetki kapsaminda onlerine
gelen bir uyusmazlhig: belirli bir usul dogrultusunda objektif hukuk kurallar:
cercevesinde degerlendirerek taraflarin haklilik durumuna goére ¢oziime ka-
vusturmaktadir. Bu anlamda tiiketici hakem heyetleri bagimsiz ve tarafsiz
hakimlerden olugsmadigindan bir mahkeme olarak adlandirilamamakla bir-
likte yargi fonksiyonunu yerine getiren bir merciidir. Tiiketici hakem heyetle-
rine dair diizenlemenin anayasa aykir1 oldugu iddias1 ile Anayasa Mahke-
mesine(AYM) yapilan bagvuru iizerine mahkeme de tiiketici hakem heyetle-
rinin birer yargisal organ olmadigin1 belirterek, hakem heyeti kararlarina kars1
itiraz yolunun agik olmasi gercevesinde tiiketici hakem heyetlerine dair diizen-
lemenin anayasaya aykiri olmadigina karar vermistir.

Tiiketici hakem heyetleri gelen bagvuru iizerine kanunda belirtilen usulde
islemlerini gergeklestirerek karar verirler. Tiiketici hakem heyetlerinin vermis
oldugu kararlar TKHK m. 70/1%e gére uyusmazlik taraflarini baglar. Bu karar-
lara kars1 teblig tarihinden itibaren on bes giin igerisinde tiiketici hakem heye-
tinin veya tiiketicinin yerlesim yerinin bulundugu yerdeki tiiketici
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mahkemesine taraflarin itiraz edebilecegi diizenlenmistir ve itiraz tizerine ve-
rilen kararlar kesindir.

Tiiketici hakem heyetinde bulunan hakemler, bagimsiz ve tarafsiz,
hakimlik teminatindan yararlanan birer hakim olmadiklarindan verdikleri ka-
rarlar mahkeme ildmi degildir ve maddi anlamda kesin bir karar niteligi de
tasimamaktadir. Ayrica tiiketici hakem heyeti, uyusmazlik taraflarinin irade-
leri dogrultusunda se¢ilmeyip kanun geregi olusturulan ve bagvuru yapilmasi
zorunlu bir mercii oldugundan, tiiketici hakem heyetlerine bagvuru tahkim
uyusmazlik ¢6ziim yolu olarak da degerlendirilemez. Ancak tiiketici hakem
heyeti kararlarinin taraflar1 baglayacagina dair 6zel kanun hitkmii gergeve-
sinde kararlarin kesin hitkiim etkisine yaklastirildig1 séylenebilir. Tiiketici ha-
kem heyetlerince verilen kararlarin her ne kadar yargisal kararlar olmadig:
ifade edilse de baglayici olmalari ve ilamli icra takibine konu yapilabilmeleri
goz oOniine alindiginda yargisal karar niteligi gostermektedirler. Bu agidan
miktar bakimindan 104.000 TL altindaki tiiketici uyusmazliklarina iligkin tii-
ketici hakem heyetlerince verilen kararlara kars1 kanun yolu niteligine haiz ol-
mayan tiiketici mahkemesine itiraz yolu bagvurusu disinda bir denetim 6ngo-
rilmemis olmasi hukuki giivenlik ilkesine aykirilik teskil etmektedir.

Tiiketici hakem heyetlerine bagvuru i¢in 6ngoriilen ve miktar bakimin-
dan 104.000 TTlik parasal sinirin {izerindeki uyusmazliklar tiiketici mahke-
melerince karara baglanmaktadir. Bu uyusmazliklara iliskin verilen kararlara
kars1 2024 yil1 i¢in 28.250 TL parasal sinirinin tizerinde olduklari siirece istinaf
kanun yoluna basvurulmas: miimkiindiir.

Usul ekonomisi ve makul siirede yargilanma ilkeleri agisindan bazi uyus-
mazliklara dair acilmis davalarda verilen kararlarin kesin olmasi AYM karar-
larinda da belirtildigi tizere hitkmiin denetlenmesini talep hakkina aykirilik
teskil etmemektedir (AYM, E. 2022/135, K. 2023/30, 16.02.2023). Tiiketici ha-
kem heyetlerince verilen kararlar her ne kadar mahkeme karari olmadigindan
hiikiim olarak adlandirilmasalar da ilam niteliginde kabul edilmektedirler. Bu
anlamda 6zel hukuk uyusmazliklarina dair HMK'daki kanun yolu diizenleme-
leri gercevesindeki parasal sinir noktasinda tiiketici uyusmazliklarinda ayr1 bir
diizenlemenin bulunmasinda hukuki yararin mevcut oldugu séylenemez.

Kanun yolu bagvurusuna dair kesinlik parasal sinir1 noktasinda, HMKda
belirlenen sinir taraflarin {ist yargt merciine bagvuru hakkini giivence altina
alan uygun bir miktardir ve tiiketici uyusmazliklarina dair gérev ayrimi
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disinda kanun yolu denetimi i¢in ayriks: diizenlemenin yapilmis olmas: bu
cercevede de yerinde degildir. Tiiketici uyusmazliklar: ve diger 6zel hukuk
uyusmazliklari taraflarinin, hitkmiin denetlenmesini talep etme haklarini kul-
lanma noktasinda farkli bir uygulama ile kars: karsiya olmalar1 kanun yolu de-
netimine dair menfaatler arasindaki dengenin bozulmasina da neden olmak-
tadir.

Bu ¢aligmada tiiketici hakem heyetlerine konu olan uyusmazliklara dair
ongoriilen parasal sinirin, HMK kapsaminda 6zel hukuk uyusmazliklar: icin
istinaf kanun yolu denetimi agisindan 6ngoriilen parasal sinirin iizerinde ol-
masl, titketici hakem heyeti kararlarinin nitelikleri ve yargilama hukukuna
dair genel ilkeler ¢ercevesinde degerlendirilmistir.
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Evaluation of Consumer Arbitration Committee
Decisions in Terms of Monetary Limits

Ars. Gor. Burcu Cavus Eryendi

Abstract

The competent authority in consumer disputes is determined in the Consumer
Protection Law No. 6502 (CPL) within the framework of various criteria stip-
ulated in terms of the parties to the dispute, the purposes of the parties and the
value of the subject of the dispute. In this context, consumer courts are author-
ized to hear disputes arising from consumer transactions and consumer-ori-
ented practices pursuant to Article 73 of the CPL. Also Article 66 of the CPL
stipulates that consumer arbitration committees will be established to resolve
consumer disputes and that, without prejudice to the rights under the Enforce-
ment and Bankruptcy Law, it is mandatory to apply to consumer arbitration
committees for disputes with a value below 104.000 Turkish Liras for the year
2024.

Consumer arbitration committees resolve a dispute that comes before
them within the scope of the authority stipulated in the law by evaluating it
within the framework of objective legal rules in line with a certain procedure
and according to the fairness of the parties. In this sense, consumer arbitration
committees cannot be called a court since they are not composed of independ-
ent and impartial judges, but they are an authority that performs the judicial
function. Upon the application made to the Constitutional Court (CC) claim-
ing that the regulation on consumer arbitration committees is unconstitu-
tional, the court stated that consumer arbitration committees are not judicial
bodies and decided that the regulation on consumer arbitration committees is
not unconstitutional within the framework of the possibility of appeal against
the decisions of the arbitration committee.

Consumer arbitration committees make decisions upon the application
by performing the procedures specified in the law. The decisions of the con-
sumer arbitration committees are binding on the parties to the dispute accord-

ing to Article 70/1 of the CPL. It is regulated that the parties may object to
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these decisions within fifteen days from the date of notification to the con-
sumer court where the consumer arbitration committee is located or where
the consumer resides, and the decisions made upon the objection are final.

Since the arbitrators in the consumer arbitration committee are not inde-
pendent and impartial judges who benefit from the guarantee of judgeship,
their decisions are not court decisions and do not constitute a final decision in
material terms. In addition, since the consumer arbitration committee is not
elected in accordance with the will of the parties to the dispute, but is an au-
thority established by law and to which application must be made, the appli-
cation to the consumer arbitration committee cannot be considered as an ar-
bitration dispute resolution method. However, within the framework of the
special legal provision stipulating that the decisions of the consumer arbitra-
tion committees are binding on the parties, it can be said that the decisions are
closer to the effect of final judgment. Although it is stated that the decisions
rendered by the consumer arbitration committees are not judicial decisions,
they have the characteristics of judicial decisions, given that they are binding
and can be subject to enforcement proceedings with judgment. In this respect,
the fact that no review is foreseen against the decisions of the consumer arbi-
tration committees regarding consumer disputes below TRY 104.000 in terms
of amount, except for the appeal to the consumer court, which does not qualify
as a legal remedy, is contrary to the principle of legal security.

Disputes above the monetary limit of TRY 104.000 in terms of amount,
which is foreseen for the application to the consumer arbitration committees,
are decided by the consumer courts. It is possible to appeal against the deci-
sions on these disputes as long as they are above the monetary limit of TRY
28.250 for 2024.

In terms of the principles of procedural economy and the principles of
trial within a reasonable period of time, the finality of the decisions rendered
in cases filed regarding certain disputes does not constitute a violation of the
right to request review of the judgment, as stated in the Constitutional Court
decisions (Constitutional Court, E. 2022/135, K. 2023/30, 16.02.2023). Alt-
hough the decisions given by consumer arbitration committees are not called
judgments since they are not court decisions, they are considered as judg-
ments. In this sense, it cannot be said that there is a legal benefit in having a
separate regulation for consumer disputes at the monetary limit within the
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framework of the remedies regulations in the Code of Civil Procedure(CCP)
regarding private law disputes.

Regarding the monetary limit of certainty for the remedy application, the
limit set in the CCP is an appropriate amount that guarantees the right of the
parties to apply to the higher judicial authority, and it is not appropriate in this
context to make a separate regulation for the remedy review, except for the
jurisdictional distinction regarding consumer disputes. The fact that the par-
ties to consumer disputes and other private law disputes are faced with a dif-
ferent practice in terms of exercising their right to request review of the judg-
ment also leads to a deterioration in the balance of interests regarding judicial
review.

In this study, the fact that the monetary limit foreseen for disputes subject
to consumer arbitration committees is above the monetary limit foreseen in
terms of appeal remedy review for private law disputes within the scope of the
CCP is evaluated within the framework of the qualifications of consumer ar-
bitration committee decisions and the general principles of trial law.

Keywords

Consumer Arbitration Committee Decisions, Monetary Limit, Legal remedy,
Legal Security Principle, Right to Request Inspection of the Decision.
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